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PREFACE
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The purpose of the Naval Justice Schoo! lawyer course in military
criminal law is to prepare military attorneys to develop competent legal
analyses and solutions to substantive criminal law problems. Two basic legal
skills will be developed in the course: (1) Accurate identification of key issues
in a factual situation, and (2) correct application of principles of military
criminal law.

~This study guide is the primary text for students in the course and may
also be useful to practicing judge advocates as a "starting point" for research.
While exhaustive of neither topics discussed nor references cited, it does
address fundamental concepts of criminal Iiability, defenses, and pleading, as
well as offenses most commonly encountered in contemporary mlhtar'y criminal
practice. ((L NI L "E SR .1.".'./‘“‘" ¥ :'r“*‘l /‘1': '-:'f,,“" *‘ Qr{l"
R DU L
Every effort has been made to ensure thls pubhcatlon s accuracy, and it
is continually being revised. As with any legal text, however, it will begin to
be out-of-date even before it is printed. Accordingly, it should be used
merely to assist, not substitute for, your own independent research. And
please do not hesitate to advise us of any errors which you discover.

Citation form in the Navy and Marine Corps is generally controlled by A
Uniform System of Citation (14th ed. 1986). In order to save space and make
reading easier, frequently occurring references are cited throughout this text
as indicated:

1. Uniform Code of Military Justice Articles 1-140, 10 U.S.C. §§
801-940 (1970) [hereinafter UCMJ].

2. Manual for Courts-Martial, United States, 1984 [hereinafter MCM,
1984].

3. R. Perkins, Criminal Law (2d ed., 1969) [hereinafter Perkins].

4. C. Torcia, Wharton's Criminal Law (14th ed., 1978) [hereinafter
Wharton].

Military cases are digested in West's Military Justice Digest and also in
West's Federal Practice Digest 2d & 3d (under the topic Military Justice).

With the permission of the West Publishing Company, applicable Key
Numbers appear at the end of major paragraph headings in this study guide to
facilitate research.

Published by the Naval Justice School, Newport, R.I.
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CHAPTER |

BASIC CONCEPTS OF CRIMINAL LIABILITY

0101 NATURE AND PURPOSE OF MILITARY CRIMINAL LAW
(Key Number 801)

A. Purpose of military criminal law. The purpose of any system of
criminal law is to define and mininize socially intolerable conduct. The needs
of society ultimately determine what conduct will be outlawed. The military
has long been recognized as a society that is separate and distinct from
American civilian society. [For an extensive discussion, see Parker v. Levy,
417 U.S. 733 (1974)]. Therefore, military needs for preparedness, security,
discipline, and morale may require criminalization of conduct which is tolerated
in civilian society. Thus, military criminal law includes not only common law
crimes (such as larceny and assault), but also purely military offenses (such as
disrespect and unauthorized absence).

B. "Crime" defined. A crime is any social harm defined by law and
made punishable by the government in a judicial proceeding in its own name.
See Perkins, ch. |, sec. 1.

1.  Social harm. Acts or omissions, by themselves, do not consti-
tute criminality. It is the consequences which make conduct criminal. The
accused’'s acts or omissions must impair a social interest.

Example: A rock is thrown for the malicious purpose of
putting out another's eye. The intended victim (a) dodges successfully,
(b) moves enough so that the rock strikes a giancing blow, (c) loses an eye, or
(d) is killed by the rock. In each case the act is the same, but the crime
committed is respectively (a) assault, (b) battery, (c) maiming, and (d)} murder.

2. Defined and made punishable by law. Basic to the American
theory of justice is the principle that there can be no punishment for harmful
conduct unless it was prohibited by some law in existence at the time. Thus,
some social harms are not crimes. In the military, conduct which is harmful
to military society has been defined by Congress in its enactment of a Federal
statute, the UCMJ. These offenses are further defined by the President of the
United States in an executive order, MCM, 1984.
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0102 GENERAL REQUIREMENTS FOR CRIMINAL LIABILITY
(Key Numbers 801,550)

A. Overview. This section presents a legal analysis of the concept of
crime. Every crime has two components: (1) an act or omission -- or actus
reus, and (2) a mental state -- or mens rea.

B. The act

1. Requirement of an act. In the field of ethics, guilt depends
upon the state of mind alone. It is impossible, however, to fathom the
intentions of the mind except as they are demonstrated by outward actions,
overt acts. Accordingly, evidence of a prohibited act or omission is a
necessary requisite to criminal liability. See Perkins, ch. 7, sec. 3; 1 Wharton
sec. 25; see also United States v. Doyle, 3 C.M.A. 585, 14 C.M.R. 3 (1954).

a. More than evil thinking. While evil thought alone is no
crime, the law has defined as socially harmful and made punishable certain
activity not far removed from mere evil thinking. For example, solicitation
(requesting another to commit a crime) and communicating a threat are not
much more than verbalized thought; but, the verbalization of such thought is
an act which the law considers more than merely thinking about a crime. The
making of such activity punishable is based upon the rationale that imposing a
penalty at the early stage prevents the ultimate harm which such threats
foretell. United States v. Rutherford, 4 C.M.A. 461, 462, 16 C.M.R. 35, 36
(1954).

b. Acts short of completed crimes. In other instances, acts
of preparation and acts tending to effectuate a criminal objective are suffi-
cient to qualify as "acts" for purposes of criminal liability even though the
criminal objective is not achieved.

(1) For example, an act that is merely preparatory to
committing a crime is sufficient to constitute the offense of conspiracy when
the act is committed pursuant to an agreement to commit a crime.

(2) Likewise, an act that falls short of a completed
crime, but would usually result in a crime being completed, can constitute a
criminal attempt when the act is committed with the intent to commit a crime.

2. Nature of the act of commission or omission. It is essential
that the act be either a willed movement or the omission of a possible, legally
required performance. Tne fact that the consequences of the act or omission
were unintentional, or that the act or omission was done under the stress and
strain of difficult circumstances, does not render it less an "act” for purposes
of criminal responsibility. The circumstances surrounding the commission or
omission, however, may be sufficient to negate the required mental element
and thus legally excuse criminal liability. (See discussion of general intent
below.)

a. Example: Smith shoots a gun at Jones to scare him, but
not meaning to hit him. The bullet expended by the gun killed Jones. The
intentional shooting of the gun was an act of commission. The unintended
result may reduce or eliminate mens rea which will be discussed below.
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b. Example: Smith has no means of escaping death other
than by punching Jones, an innocent person. Even though Smith did not want
to punch Jones, and only did so under extreme stress, Smith nonetheless
intended to commit an act of punching Jones. (No criminal liability because
the assault and battery was due to conditions amounting to duress.)

c. Example: Brown is ordered by his commanding officer to
get a regulation haircut. Brown fails to do so because he does not believe the
regulation haircut requirements are appropriate. Brown has intentionally
omitted to do a legally required act and is criminally liable for that omission.

C. The mental element

1. General concept. Crime requires a certain mens rea, or "mind

at fault."”

2. Types of mens rea. Military law, based on the Uniform Code
of Military Justice, recognizes five types of mens rea: (1) general intent;
(2) specific intent; (3) negligence; (4) willfulness; and (5) knowledge. The type
of mens rea varies with different offenses and affects the manner of proving
guilt and the availability of certain defenses. (See chart |, infra, p. 1-10)

a. General intent offenses. General intent is defined as an
intent to do or fail to do the act, the actus reus. See United States v.
Bryant, 39 C.M.R. 380, 383 (A.B.R.), petition denied, 38C.M.R. 441 (1968). For
example, in assault and battery, the actus reus is an offensive touching.
Because there is a general intent to do the actus reus, the mere fact of
commission or omission of a required act permits the prosecution to rely on
inference to prove general intent. Thus, by merely proving the actus reus, the
prosecution has established prima facie the required mens rea in general intent
offenses. See United States v. O'Brien, 9 C.M.R. 201 (A.B.R. 1952), aff'd, 3
C.M.A. 105, 11 C.M.R. 105 (1953).

b. Specific intent offenses. Specific intent has been defined
as something which "involves a further or ulterior purpose beyond the mere
commission of the act.” United States v. Bryant, 39 C.M.R. 380, 383 (A.B.R.),
petition denied, 38 C.M.R. 441 (1968). A specific intent offense requires, as
an element of the offense, proof of an intent particularized by the offense.
The prosecution cannot rely on the inference that is permitted to find general
intent. Rather, the specific mental state must be proven beyond a reasonable
doubt, either by direct or circumstantial evidence. It is important to note
several peculiarities with regard to specific intent. First, more than one
offense may involve the same general intent, but may or may not have the
same specific intent, or a specific intent may not be present at all. Second,
a specific intent offense can be a lesser included offense (see section 0109,
infra) of a general intent offense. Third, an actus reus may be the same in
any two offenses, but the presence or absence of specific intent is what
differentiates the crimes. Examples of specific intent and its peculiarities
follow.

1-3




(1) Example: Larceny has both a general intent and a
specific intent. Because it has a specific intent element, it has been labeled a
specific intent offense. The general intent in larceny is the taking of
property. The specific intent; that is, the "further or ulterior purpose” beyond
the mere taking of property, is the intent to deprive the owner of the
property permanently.

(2) Example: Desertion is a specific intent offense. The
specific intent ele.nent required to be proven is the individual's intent to
remain away from his unit or organization permanently. The general intent is
to remain away from one's unit or organization, the same general intent as the
offense of unauthorized absence.

(3) Example: Larceny and desertion can also serve as
examples of the first peculiarity discussed above. Both larceny and wrongful
appropriation have the same general intent -- that is, the taking of property
-- but the specific intents of each offense differ. In larceny the specific
intent is to deprive the owner of his property permanently, while in wrongful
appropriation the specific intent is to deprive the owner of his property
temporarily. In desertion and unauthorized absence, the general intent is to
be absent from one's unit or organization. While desertion has a specific
intent, unauthorized absence does not have any specific intent.

(4) Example: Assault with the intent to commit sodomy,
a specific intent offense, is a lesser included offense of the general intent
offense of sodomy. United States v. Morgan, 8 C.M.A. 341, 24 C.M.R. 151
(1957). Similarly, assault with the intent to commit rape is a lesser included
offense of the general intent offense of rape. See United States v. King, 10
C.M.A. 465, 28 C.M.R. 31 (1959).

c. Negligence offenses. Some of the offenses under the
UCMJ require only a negligent act. The degree of negligence required varies.
Some offenses, such as assault and unauthorized absence, are both general
intent and negligence offenses because they may be committed either through
intentional or negligent acts. Therefore, in one case an assault may be
prosecuted as a general intent offense, and in another case another assault
may be treated as a negligence offense.

(1) Negligence defined. Negligence has been defined as
'...any conduct, except conduct intentionally or wantonly and willfully dis-
regardful of an interest of others, which falls below the standard established
by law for the protection of others against unreasonable risk of harm."
Perkins at 753.

L

(2) Causal relationship required. In all crimes involving
a negligent state of mind, there must exist a causal relationship between the
negligent act or omission and the harm prohibited by the statute. There are
therefore two questions which must be answered: (1) Is the accused guilty of
negligence; and (2) was that negligence the proximate cause of the alleged
harm or injury? In determining proximate cause, the test applied is whether
or not the negligent conduct played a "material role” in the criminal result.
United States v. Romero, 1 M.J. 227 (C.M.A. 1975).
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(3) Degrees of negligence. There are three degrees of
negligence recognized by the UCMJ: (1) simple negligence; (2) culpable
negligence; and (3) wantonness. The ability to distinguish between degrees of
negligence is important in determining whether the prosecution has met its
burden of proving the element of negligence required by a particular offense.
For example, the offenses of negligent homicide (article 134) and involuntary
manslaughter (article 119) have negligence as an element to be proven by the
prosecution. In the former, the degree of negligence required is simple
negligence, whereas in the latter the degree of negligence required is culpable
negligence.

(a) Simple negligence. Simple negligence is defined
as "...the absence of due care, that is, an act or omission of a person who is
under a duty to use due care which exhibits a lack of that degree of care for
the safety of others which a reasonably prudent man would have exercised
under the same or similar circumstances.” Part IV, para. 85(c)(2), MCM, 1984.
United States v. Greenfeather, 13 C.M.A. 151, 32 C.M.R. 151 (1962); United
States v. Russell, 3C.M.A. 696, 14 C.M.R. 114 (1954). Itis "...the lack of due
diligence or of due care or the failure to use or exercise ordinary care,”
United States v. Ritcheson, 3 C.M.R. 759, 763 (A.B.R. 1952), "so as to avoid
injury to others."” United States v. Cuthbertson, 46 C.M.R. 977, 980 (A.C.M.R.
1972).

-1- Example: Negligent homicide (article
134). United States v. Greenfeather, 13 C.M.A. 151, 32 C.M.R. 151 (1962):
Accused was convicted of causing the deaths of three persons when the car he
was driving <rossed over the center line and collided head-on with another
vehicle. Due to weather conditions, the curve in the road, the intersection
located in the area, and the speed the accused was traveling, the court
concluded that the accused, who was familiar with these facts, failed to
exercise, at the least, "the care that a reasonably prudent man would have
exercised under the same or similar circumstances.” Id. at 157, 32 C.M.R. at
157.

-2- Example: Negligent destruction, damage,
or loss of military property of the United States (article 108). United States
v. Donnelly, 19 C.M.R. 549 (N.B.R. 1955): Accused operated a military vehicle
while intoxicated and collided with another vehicle. The military vehicle was
damaged. The court held that drunkenness does not per se constitute negli-

gence, but "...a reasonable man of ordinary prudence does not drive while
drunk .... The prosecution therefore made out a case of simple negligence
against this accused by showing that he operated the jeep while intoxicated
and with his physical and mental ability to control it impaired.” The court

went on to use the proximate cause doctrine to show the causal relationship of
the accused’s negligence and the damage to the vehicle. Id. at 551.

-3- Example: Hazarding a vessel (article
110). United States v. Day, 23 C.M.R. 651 (N.B.R. 1957): Commanding Officer
failed to exercise that degree of ordinary care which a commanding officer
would exercise under the circumstances and, as a result, his ship grounded.
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(b) Culpable negligence. Culpable negligence is
defined as that "...degree of carelessness greater than simple negligence. Itis
a negligent act or omission accompanied by a culpable disregard for the
foreseeable consequences to others of that act or omission." Part IV, para.
44c(2), MCM, 1984. Culpable negligence has also been defined as recklessness.
Recklessness is defined in Part IV, para. 35, MCM, 1984 (see discussion of
article 111), as the exhibiting of "a culpable disregard of foreseeable conse-
quences to others from the act or omission involved."

(c) Wantonness offenses. Wantonness is a callous
disregard for the probable consequences of an act. The United States Court
of Military Appeals has defined wantonness as a legal equivalent to general
intent in United States v. Craig, 2 C.M.A. 650, 10 C.M.R. 148 (1953). In
Craig, the court, with regard to the concept of the intent required for murder,
one of the two offenses under the Uniform Code of Military Justice which
refers to wantonness, stated: "...[P]remeditated murder only requires a specific
intent to kill and that the other intents may be inferred from the nature (sic)
and probable consequences of the act if purposely done. This amounts to a
general criminal intent.” Craig, supra, at 659, 10 C.M.R. at 157; see United
States v. Cook, 12 C.M.A. 173, 30 C.M.R. 173 (1961). Part |V, para. 43c(4),
MCM, 1984, defines wanton as "the performance of (an) act (showing) a
wanton disregard for human life. Such a disregard is characterized by a
heedlessness of the probable consequences of the act or omission, an indif-
ference that death or great bodily harm is likely to ensure.”" In defining
wanton, the MCM states that it includes the lesser degree of "reckless" and
further states that if motor vehicles are involved it may connote "willfulness."
Part IV, para. 35¢c(5), MCM, 1984. The Manual does recognize, however, that
offenses involving wantonness are aggravated offenses. In fact, in situations
where death occurs, malice may be implied from wanton conduct such that a
charge of murder could result. United States v. Judd, 10 C.M.A. 113, 27
C.M.R. 187 (1959); Part IV, para. 43c(4)(a), MCM, 1984,

d. Knowledge offenses. Knowledge is closely related to, and
often confused with, the concept of intent. In fact, the courts have recog-
nized that offenses which have knowledge as an element are equivalent to
specific intent offenses. United States v. Joyner, 6 C.M.R. 854 (A.B.R. 1952);
United States v. Stone, 13 C.M.R. 906 (A.F.B.R. 1953); see United States v.
Curtin, 9 C.M.A. 427, 26 C.M.R. 207 (1958). Many offenses require that the
accused possess a certain specific knowledge at the time he commits the
offense as an element of the offense. In such offenses, the prosecution must
present evidence of the accused's knowledge in order to establish a prima facie
case. In other offenses, knowledge is not an element of proof, but the lack of
knowledge is an affirmative defense. When the affirmative defense of lack of
knowledge is raised in such cases, the burden is then placed upon the prosecu-
tion to prove the accused's knowledge beyond a reasonable doubt. Finally, in
still other offenses, the accused's knowledge is irrelevant; that is, knowledge
is not an element the prosecution is required to prove, and lack of knowledge
is not available as an affirmative defense.

(1) Knowledge has been defined as the "mental capability
to entertain conscious thought.” it is the same mental capability which is the
prerequisite for specific intent. United States v. Stone, 13 C.M.R. 906, 910 n.
1 (A.F.B.R. 1953). It is important to note, when discussing knowledge as an
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issue in current military law, that constructive knowledge is almost never the
test. In prior editions of the Manual for Courts-Martial, there was language
that the prosecution could succeed in proving certain knowledge elements by
proving that the accused knew or had "reasonable cause to know." See para.
166, MCM, 1969 (Rev.). Case law and revisions in the Manual have almost
completely eliminated any such references to constructive knowledge. See,
e.g., United States v. Chandler, 23 C.M.A. 193, 48 C.M.R. 945 (1974); United
States v. Zammit, 16 M.J. 330 (C.M.A. 1983); United States v. Shelley, 19 M.J.
325 (C.M.A. 1985). The only exception to this is the offense of dereliction of
duty, a violation of Article 92, UCMJ. The 1984 Manuai states that the
accused must have known or "reasonably should have known" of the duty he
was derelict in performing before he may be convicted. Part IV, para. 16¢c,
MCM, 1984.

(2) The three contexts in which knowledge can arise
are further illustrated:

(a) Knowledge required as an element of the
offense; lack of knowledge as an affirmative defense. The prosecution must
present evidence of the accused's knowledge in order to establish a prima facie

case. The accused may either present no evidence -- thus putting the
prosecution to the test of meeting its burden of proof -- or the defense may
present evidence of the accused's lack of the requisite knowledge -- thus

negating an element of the offense. For example, disobedience of a lawful
order which is not a general order requires, as an element of the offense, that
the accused know of the order. The prosecution’'s failure to prove that the
accused knew about the order will result in a finding of not guilty to any one
of these types of orders violations. Likewise, assuming the prosecution
established a prima facie case of disobedience, presentation of evidence tending
to show lack of knowledge of that order by the defense may tend to negate
the prosecution’s evidence such that proof beyond a reasonable doubt may not
be found. Therefore, while knowledge and intent are generally independent
concepts, it is in this context that knowledge is functionally indistinguishable
from a specific intent. Accordingly, offenses which require certain specific
knowledge as an element of proof should be considered specific intent offenses.
See United States v. Joyner, supra. With regard to orders violations under
articles 90 and 91, there are two types of knowledge. There is knowledge that
an order was given and understood -- referred to by the courts as "compre-
hension” -- and there is knowledge that the order was given by a commis-
sioned officer superior to the receiver of the order, or by a warrant, noncom-
missioned, or petty officer -- referred to by the courts as "recognition."
Compare United States v. Simmons, 5 C.M.R. 119 (C.M.A. 1952) with United
States v. Joyner, supra. (See discussions on willfulness, infra and Chapter 1V,
infra, OFFENSES AGAINST AUTHORITY )

(b} Knowledge not required as an element; lack of
knowledge an affirmative defense. In offenses not requiring knowledge as an
element of proof, the prosecution need not present evidence of an accused's
knowledge in order to establish a prima facie case. If the defense raises the
issue that the accused was ignorant -- that is, lacked knowledge -- the
prosecution must prove the accused’'s knowledge beyond a reasonable doubt.
Because knowledge has been equated to specific intent, honest lack of know-
ledge or honest ignorance would be an affirmative defense. United States v.
Lampkins, 4 C.M.A. 31, 15 C.M.R. 31 (1954). For example, in Lampkins, the
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accused was charged with the wrongful possession of marijuana. Knowledge is
not an element of the offense of wrongful possession of marijuana which the
prosecution is required to prove. The accused, however, raised the affirmative
defense of lack of knowledge; that is, lack of knowledge that he possessed the
substance as opposed to knowledge he possessed the substance but lacked
knowledge that it was marijuana. The prosecution then had the burden of
proving that the accused was aware of its presence, or had knowledge of its
presence, beyond a reasonable doubt. The court found that such a defense was
proper and the court should have been instructed that the accused should not
be found guilty if it found that his lack of knowledge was honest. Thus, the
affirmative defense of lack of knowledge is equatable to the affirmative
defense of mistake of fact. (See discussion in Chapter X, AFFIRMATIVE
DEFENSES.)

(c) Knowledge not required as an element; lack of
knowledge not a possible defense. This issue is most often discussed as
ignorance (or mistake) of law or facts.

-1- Ignorance of fact. In most instances, a
mistake or ignorance of fact will give rise to a defense. Some offenses,
however, in reflecting society's desire to provide special protection against a
particular harm, impose strict criminal liability wherein the accused's lack of
knowledge, no matter how honest or reasonable, will not constitute a defense.
See R.C.M. 916(j). For example, in a prosecution for carnal knowledge (Article
120, UCMJ), the military equivalent of statutory rape, "it is no defense that
the accused is ignorant or misinformed as to the true age of the female..."
Part 1V, para. 45¢(2), MCM, 1984,

-2- lgnorance of law. "lgnorance or mistake
of law, including general orders or regulations, ordinarily is not a defense."”
R.C.M. 916(1)(1).

-3- Deliberate ignorance. While finding the
principle inapplicable on the facts before it, the Court of Military Appeals
appeared to agree that deliberate ignorance may, in a proper case, be the
equivalent of actual knowledge. United States v. Newman, 14 M.J. 474 (C.M.A.
1983). As applied in the Federal courts, deliberate ignorance requires some-
thing more than "mere negligence, foolishness, or stupidity” of the accused, but
must be based on a purposeful avoidance of truth, an awareness of the "high
probability” of the fact in issue, and absence of an actual belief by the
accused of the nonexistence of that fact. Id. at 478 (citing authority).
Whether this principle is simply a form of circumstantial evidence, or whether
it will be applied in the military, remains to be developed.

e. Willfulness offenses. Generally speaking, willfulness and
specific intent are synonymous. Certain UCMJ offenses use the term willful in
a slightly more complicated manner. For example, Articles 90 and 91, UCMJ,
prohibit willful disobedience of superiors. In these offenses, willful has been
defined not just as an intentional act, but as an act which was intentionally
defiant of authority. Part IV, para. 14c(2)(f), MCM, 1984. It should also be
noted that although Article 126, UCMJ, uses the term "willfully and mali-
ciously” in defining arson, it has recently been held that arson is not an
offense requiring specific intent. United States v. Acevedo-Velez, 17 M.J. 1
(C.M.A. 1983).
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D. Motive. Motive is not a type of mens rea, nor is it an element of
any offense. An evil motive will not, by itself, make an act criminal; nor
will a good motive, not amounting to a defense, exonerate an individual from
criminal liability. United States v. Simmelkjaer, 18 C.M.A. 406, 40 C.M.R. 118
(1969); United States v. Kastner, 17 M. J. 11 (C.M.A. 1983). Evidence of the
accused's motives, however, is often admissible as circumstantial evidence of
intent. Sometimes, as a practical matter, the distinction between motive and
intent becomes unclear; however, the two concepts should not be confused.

E. Elements of the offense

1. Concept. Each specific offense is defined in terms of specific
facts about which the prosecution must present evidence in order to make a
prima facie case, and which the prosecution must prove beyond reasonable
doubt in order to convict. Such essential facts constitute the elements of the
offense. Thus, each crime is defined not in vague, abstract terms, but in
terms of what the accused allegedly did.

2. As part of its discussion on each offense, this study guide lists
the elements of each offense. Another generally reliable source of the
elements of offenses is Part IV, MCM, 1984, which provides a discussion of
most of the offenses under the code. Caution is necessary when using Part IV
of the Manual. The Manual does not discuss all of the offenses under the
code. Also, it may not reflect recent judicial interpretations of substantive
law, which would take precedence over the Manual's provisions. A third
generally reliable reference concerning elements of the offenses is the current
edition of the Military Judge's Benchbook, DA Pam 27-9 (1982) with change 2,
which lists the elements of each offense in the form that they would be
discussed during instructions on findings.
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0103 PRINCIPALS. Article 77, UCMJ, and Part IV, para. 1, MCM, 1984.
(Key Numbers 806, 811, 812, 816)

A. Parties at common law. At common law, there were four categories
of parties to a crime.

1. Principal, first degree: The actual perpetrator of the crime,
the chief actor in the commission of a crime.

2. Principal, second degree: One who was not the chief actor,
but who participated in the crime by assisting (e.g., the lookout or the driver
of the get-away car).

3. Accessory before the fact: One who did not participate in
the actual commission of the crime, but who prior to the commission of the
crime, did counsel, command, procure or cause the crime to be done (e.g., the
mastermind).

4. Accessory after the fact: One who did not participate in the
commission of the crime, but who, after the crime was committed, rendered aid
to the principals in first or second degree or to the accessory before the fact,
by receiving, harboring, comforting, or assisting them with the intent to
prevent their punishment.

B. Parties under the UCMJ. There are no "degrees of principals" in
military law. There are simply two categories of parties to crimes under the
code: principals and accessories after the fact. Each is defined under a
separate article, articles 77 and 78, respectively.

1. Principals. Article 77 combines three of the common law
parties into one class:

a. Perpetrator;
b. aider and abettor; and
C. accessory before the fact.
2. Accessory atter the fact. Article 78 provides that one who is

an accessory after the fact has committed an independent crime under the
UCMJ.

3. Purpose of Article 77, UCMJ. Congress enacted this statutory
scheme in order to eliminate difficulties in pleading due to subtle distinctions
among the parties at common law. Although the pleadings have been greatly
simplified, it is still necessary to be familiar with the common law background,
since the trial counsel must still adopt a particular theory to establish the
accused’s liability as a principal. The military judge, in turn, will instruct the
court members on the law governing the particular theory of liability as a
principal. See United States v. Wooten, 1 C.M.A. 358, 3 C.M.R. 92 (1952);
United States v. Newman, 14 M.J. 474 (C.M.A. 1983).




C. Accomplice. An accomplice is not a defined party under the UCMJ.
The term is, however, used to describe "all persons who participate in the
commission of a crime to an associate who knowingly and voluntarily coope-
rates, aids, or assists in its commission.” United States v. Scoles, 14 C.M.A.
14, 18, 19, 33 C.M.R. 226, 230, 231 (1963). One must be "culpably” involved.
United States v. McCue, 3 M.J. 509 (A.F.C.M.R. 1977); United States v.
McFarlin, 19 M.J. 790 (A.C.M.R. 1985). It is most frequently used in the
instructions given by the military judge to court members when individuals
falling within the above description testify at trial and their credibility
becomes an issue. See United States v. Bey, 4 C.M.A. 665, 16 C.M.R. 239
(1954); United States v. Scoles, supra. The term is to be read broadly, but
care must be taken to ensure the witness really is an accomplice. United
States v. Garcia, 22 C.M.A. 8, 46 C.M.R. 8 (1972); United States v. Alison, 8
M.J. 143 (C.M.A. 1979). The military judge's instruction which can be found in
Military Judges' Benchbook, DA Pam 27-9 (1982), Inst. No. 7-10. "Accomplice"
is also relevant to the application of the discussion portion of R.C.M. 918(c),
MCM, 1984, concerning the determination of the guilt of an accused based
solely on the self-contradictory, improbable, or uncertain testimony of an
accomplice.

D. Text of Article 77, UCMJ: "Any person punishable under this
chapter who:

1. Commits an offense punishable by this chapter, or aids, abets,
counsels, commands or procures its commission, or

2. causes an act to be done which if directly performed by him
would be punishable by this chapter is a principal.”

E. Article 77, a nonpunitive article. Article 77 is not a punitive
article, it merely defines the principals to crimes. Each principal, regardless
of type, is criminally liable for the acts of the perpetrator in the same degree
as the perpetrator, except where the liability requires the formation of a
specific intent. In the offenses requiring such specific intent, the principals,
regardless of degree, are criminally liable only for the offense for which their
own individual intent can be proven by the prosecution. Part |V, para. 1b(4),
MCM, 1984. Therefore, once the prosecution proves that a person is a
principal in the commission of a crime, and if the crime involves an element of
specific intent and that element has been established, that person is liable as a
principal; is charged under the appropriate punitive article; and is liable for
the same punishment as if he had been the actual perpetrator.

F. Perpetrator (Common Law principal, first degree)

1. Definition: A perpetrator is one who "commits an offense”--
that is, who actually commits the crime -- either by his own hand, or "causes
an act to be done” that is, by an animate or inanimate agency or by an

innocent human agent.

2. Two types of perpetrator. Note that the article 77 concept of

perpetrator is split into two parts: "commits™ [article 77(1)], and "causes ... to
be done” [article 77(2)].




a. "Commits the offense.” The accused actually does the
deed which constitutes the crime. For example, the accused personally strikes
another individual with his fist without that individual's consent and the
individual is injured; the accused is guilty of assault and battery.

b. "Causes an act to be done.” The accused does the deed
which constitutes the crime through an indirect means. 1In this regard, it is
not necessary that the accused do the act by his or her own hand in order to
be a perpetrator. Nor is physical presence at the scene of the crime required.
United States v. Banks, 20 M.J. 166 (C.M.A. 1985). Two basic means of
causing an act to be done are:

(1) Animate or inanimate agency. The individual uses
something other than his own body to commit the crime. For example:

(a) Using a bludgeon or firing a weapon;
(b) placing a poisonous snake in victim's bed; or

(c) planting a bomb in an airplane, rigged to
explode by decreased air pressure.

(2) Innocent human agent. The accused gets another
person to do an act which constitutes a crime. For example, in United States
v. Tirado, NCM 68-3284 (15 Aug 1969), petition denied, 19 C.M.A. 597 (1970), a
troop handler was found guilty of committing lewd and lascivious acts in
violation of Article 134, UCMJ. Two recruits, disenchanted with military life,
had falsely claimed to be homosexuals in order to be discharged. The accused
punched one of the recruits and ordered him to "prove” his claim, whereupon
the recruit performed an act of fellatio on the other recruit. At his trial, the
accused, who claimed to have been shocked and surprised by the conduct of
the recruits, unsuccessfully requested an instruction that the court would have
to find that he specifically intended that fellatio be performed in order to find
him guilty. On appeal, the Navy Court of Military Review reasoned that,
under article 77(2), the accused could be found guilty as if he had committed
the act himself. If he had committed the act himself, no finding of intent
would be necessary. Therefore, said the court, it was not necessary to find
intent where the accused is charged with causing the act to be done. See
United States v. Mayville, 15 C.M.A. 420, 35 C.M.R. 392 (1965); United States
v. Piatt, 17 M.J. 442 (C.M.A. 1984).

c. Relationship to Federal statutes. This structure parallels
that of the Federal Principals Statute, 18 U.S.C. Sec. 2. The Revisor's Note to
18 U.S.C. Sec. 2 explains that the "causes ... to be done” language was added
to express

...the legislative intent to punish as a principal not oniy
one who directly commits an offense ... but also anyone
who causes the doing of an act which if done by him
directly would render him guilty of an offense....




it removes all doubt that one who ... causes the commis-
sion of an indispensable element of the offense by an
innocent agent or instrumentality, is guilty as a principal
even though he intentionally refrained from the direct
act constituting the completed offense.

United States v. Wooten, supra, at 362, 3 C.M.R. at 96.

d. Relationship to common law. Thus, articles 77(1) and
77(2) trgether restate the common law definition of a principal in the first
degree. At least one court has held that this statutory bifurcated handling of
the perpetrator concept does not create any criminal liability that did not
already exist at common law. United States v. Paglia, 190 F. 2d 445 (2nd Cir.
1951). See United States v. Wooten, supra.

G. Aider and abettor (Common law principal, second degree)

1. Definition: An aider and abettor is one who, although not the
perpetrator of the crime, is present, shares the criminal purpose, and parti-
cipates in its commission, by doing some act in order to render aid to, and
which does aid, the perpetrator when the crime is committed. United States v.
McCarthy, 11 C.M.A. 758, 29 C.M.R. 574 (1960); United States v. Ford, 12

C.M.A. 31, 30 C.M.R. 31 (1960).

2. Examples:

a. A commits a housebreaking while B waits outside the
building acting as lookout. B is "aiding and abetting” and both A and B are
"principals.” United States v. Cox, 14 C.M.R. 706 (A.B.R. 1954).

b. A_ robs a bank. B, the dmver of the get- away car, never

enters the bank. B is guilty of robbery as an "aider and abettor,” and both A
and B are principals.

cC. A takes B as a passenger when he purchases marijuana.
Low on cash, he asks B to "pitch in." A then distributes the marijuana. B is
an aider and abettor of seller. United States v. Hill, 25 M.J. 411 (C.M.A.
1988) .

3. Requirements. To prove an individual guilty on the theory of
aiding and abetting, the prosecution "must show that the alleged aider and
abettor did in some way associate himself with the venture, that he parti-
cipated in it as something he wished to bring about, and that he sought by his
actions to make it successful. Assisting, encouraging, or inciting may be
manifested by acts, words, signs, motions or any conduct which unmistakably
evinces a design to encourage, incite or approve of the crime. United States

v. Ford, 12 C.M.A. 31, 30 C.M.R. 31 (1960); United States V. McCarthy, 11

C.M A.758,29C.M.R. 574 (1960); United States v. Knudson 14M.J. 13 (C.M.A.

1982). In addition, the aider and abettor must share the criminal intent, or
purpose, of the active perpetrator of the crime [United States v ._Seberg, 5

M.J. 895 (1977)] and must by his presence aid, encourage, or incite the major
actor to commit it. United States v. Jackson, 6 C.M.A. 193, 19 C.M.R. 319
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(1955). United States v. Outlaw, 2 M.J. 814, 816 (A.F.C.M.R. 1976), petition
denied, 5 M.J. 1104 (C.M.A. 1976). From this, it can be seen that there are
three basic requirements which must be met before an individual can be found
guilty as a principal to a crime on the theory of aiding and abetting: presence,
participation, and intent.

a. Presence. The aider and abettor must be present at the
scene of the crime or where he needs to be to aide the perpetrator when the
crime is committed; but, more than inactive presence is required. "The aider
and abettor must ... encourage, or incite the major actor to commit (the
crime)."” United States v. Jacobs, 1 C.M.A. 209, 2 C.M.R. 115, 117 (1952);
United States v. McCarthy, supra. One who is so situated as to be able to aid
the perpetrator and thereby help ensure successful completion of the crime is
"present” for purposes of being an aider and abettor. Distance from the exact
scene of the crime is not controlling. What is required is that the aider and
abettor be located where he or she can assist in some significant way. "The
standard of relationship to the offense by which conviction as an aider and
abettor must be measured, therefore, lies somewhat between proof of participa-
tion as a paramount agent, on the one hand and speculative inference based on
mere presence at the scene of the crime, on the other...." United States v.
Jacobs, supra, at 211, 2 C.M.R. at 117. Thus, the concept of aiding and
abetting does not provide for "a dragnet theory of complicity. Mere inactive
presence at the scene of the crime does not establish guilt.” United States v.
Jackson, supra, at 201, 19 C.M.R. at 327 (1955); United States v. Johnson, 6
C.M.A. 20, 19 C.M.R. 146 (1955).

b. Participation: An aider and abettor must participate by
aiding, inciting, counselling, or encouraging the perpetrator in the commission
of the offense. United States v. Qutlaw, 2M.J. 814 (A.F.C.M.R. 1976), petition
denied, 5 M.J. 1104 (C.M.A. 1976). The accused was properly convicted of
wrongful sale of marijuana, on an aider and abettor theory, where the evidence
showed that he had directed the buyer to seller, made change so the deal
could be consummated, and received $400 as part of the proceeds. United
States v. Burroughs, 12 M.J. 380 (C.M.A. 1982). Mere inactive presence and
mental approval are not enough, nor is approval subsequent to the act
sufficient to constitute participation. United States v. Jackson, supra. A
concert of action is required. United States v. Ford, 12 C.M.A. 31, 30 C.M.R.
31 (1960); see United States v. Buchana, 19 C.M.A. 394, 41 C.M.R. 394 (1970).

(1) Thus, a bystander does not become an aider or
abettor merely by being present at the commission of a crime. United States
v. Johnson, 6 C.M.A. 20, 19 C.M.R. 146 (1955). Also, it has been held that,
where all that was proven was that a guard agreed to "see nothing"” in return
for a bribe, the evidence was insufficient to hold that guard liable as an aider
and abettor. The court reasoned that the guard's agreement to "see nothing"
could have been related to any criminal activity and that it would be "no more
than sheerest speculation to contend there is sufficient showing that he
participated in the venture as something he desired to bring about” when no
other evidence of his participation or intent was shown. United States v.
Lyons, 11 C.M.A. 68, 71, 28 C.M.R. 292, 295 (1959). Even knowing presence, a
"going along for the ride” situation in a drug transaction, has been without a
showing of more, insufficient to make one an aider and abettor. See United
States v. Pope, 3 M.J. 1037 (A.F.C.M.R. 1977). If, however, a person has a




legal duty to interfere and fails to do so because of one's specific intent to
encourage or protect the perpetrator, that person is an aider and abettor.
United States v. Ford, supra. The existence of the duty to interfere, as well
as the accused’'s knowledge that he had this duty, must be clearly established
by the evidence. Thus, proving that the accused was the senior occupant in a
military vehicle at the time the driver wrongfully appropriated it was not
sufficient by itself to establish that the accused aided and abetted the
wrongful appropriation. United States v. Shelly, 19 M.J. 325 (C.M.A. 1985).

Even one with special ability (such as a firefighter)
is under no legal duty to stop a crime (involving fire) in which he is not
criminally involved. United States v. Fuller, 25 M.J. 514 (A.F.C.M.R. 1987).
However, it is often difficult to determine whether there is a duty to inter-
fere. United States v. Lomax, 12 M.J. 1001 (A.C.M.R. 1982).

(a) A, a friend of B, walking along with B, but
with no special duty with regard to B, and having no prior knowledge of B's
intentions, has no legal duty to interfere when B knocks a girl to the ground
and assaults her. United States v. Sanders, 14 C.M.A. 524, 34 C.M.R. 304
(1964).

(b) The failure of air policemen to act, in accor-
dance with their duty, to prevent a homicide did not render them aiders and
abettors in homicide, but constituted them, at most, only accessories after the
fact. See United States v. McCarthy, 11 C.M.A. 758, 29 C.M.R. 574 (1960)
citing United States v. Schreiber, 5C.M.A. 602, 18 C.M.R. 226 (1955) (collateral
determination).

(2) Notice that the prosecution will often be forced to
prove the participation of the alleged aider and abettor by means of the
testimony of the perpetrator, which will often be given under a grant of
immunity and therefore subject to impeachment. On such occasions, the
presence or absence of evidence to corroborate the perpetrator's testimony
can be critical. Where an immunized perpetrator testified that the accused
aided and abetted the perpetrator’'s larceny by accepting some of the stolen
goods, the failure of the perpetrator to mention this fact in either of his two
pretrial statements to law enforcement authorities, combined with the grant of
immunity, effectively impeached his testimony. Since the remaining evidence
of participation by the accused was deemed vague and ambiguous, the evidence
was insufficient as a matter of law to sustain the accused's conviction for
larceny on a theory of aiding and abetting. United States v. Nakamura, 21
M.J. 741 (N.M.C.M.R. 1985).

(3) In the context of larceny, the aiding and abetting
may even occur after the taking, so long as it cccurs during the asportation
phase of the offense. Thus, where a thief took another serviceman's paycheck
and several hours later asked the accused to forge the owner's endorsement on
the check so the thief would be able to cash it, the accused's forgery of the
signature made him an aider and abettor to the larceny of the check even
though the taking had occurred hours earlier. United States v. Wright, 22 M.J.
25 (C.M.A. 1986).




c. Intent. It is not enough to show that there was presence,
participation, or a duty to interfere in order to support a conviction based on
the theory of aiding and abetting. The intent of the aider and abettor must
be shown. It must be established that the aider and abettor intended to aid
or encourage the perpetrator in the commission of the crime. United States v.
Jackson, 6 C.M.A. 193, 19 C.M.R. 319 (1955); United States v. McLeary, 2 M.J.
660 (A.F.C.M.R. 1976), petition denied, 2 M.J. 199 (1977). In United States v.
Shelley, 19 M.J. 325 (C.M.A. 1985), the government failed to show the accused
had any knowledge that the jeep in which he was a passenger was wrongfully
appropriated or that he shared any criminal purpose

(1) Although it may be proved by direct evidence, the
intent to aid must ordinarily be proved by circumstantial evidence. Such an
intent may be inferred from all the circumstances accompanying the doing of
the act and from the accused's conduct subsequent to the act. See United
States v. Ford, 12 C.M.A. 31, 30 C.M.R. 31 (1960).

(2) In United States v. Buchana, 19 C.M.A. 394, 41
C.M.R. 394 (1970), C.M.A. held that, on the facts of that case, it was error to
instruct the court that evidence of flight from the scene of an assault and
robbery would support an inference of a common purpose to rob. Flight is
evidence of some consciousness of guilt, though not necessarily evidence of a
concert of purpose to rob. See also United States v. Papenheim, 19 C.M.A.
203, 41 C.M.R. 203 (1970), where C.M.A. held that departure from the scene
after a crime has been committed, of itself, does not warrant an inference of
guilt.

(3) In the case where the guard accepted a $1,000 bribe
to ride a truck and "see nothing.” Held: The mere acceptance of the bribe
was not sufficient to establish a conscious sharing of the alleged intent of the
perpetrators to commit larceny where it was not shown that the guard was
informed of the purpose of the bribe, nor were any details of the plan brought
to his attention. His agreement to "see nothing" could have been related to
any criminal activity. United States v. Lyons, 11 C.M.A. 68, 28 C.M.R. 292
(1959).

4, Liability of aider and abettor. As a general rule, the aider and
abettor will suffer the same criminal liabilities (including the natural and
probable results of the crime committed) as the perpetrator. United States v.
Wooten, 1 C.M.A. 358, 3 C.M.R. 92 (1952). One need not agree to or even
know all details, minor or otherwise, of the planned crime in order to aid and
abet the commission of that crime. United States v. Herrick, 12 M.J. 858
(A.F.C.M.R. 1981). Sometimes, however, the aider and abettor's criminal
liability will be quite different because of the circumstances of the case.
United States v. Craney, 1 M.J. 142 (C.M.A. 1975). For example, an aider and
abettor in an assault may not realize that the perpetrator had a knife and
would be inclined to use it rather than his fists; the perpetrator may be guilty
of murder, while the aider and abettor may only be guilty of involuntary man-
slaughter. United States v. Jackson, 6 C.M.A. 193, 19 C.M.R. 319 (1955). In
another example, A helps B assault O, who is an officer. B does not know O
is an officer, but A does. B is guilty of the LIO of assault; A is guilty of
assault upon an officer, which calls for a more severe sentence. On the other
hand, where the aider and abettor understands that a certain factor must be
fulfilled to accomplish the crime and agrees, then the manner in which that
factor is accomplished is irrelevant and the aider and abettor is equally liable
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with the perpetrator. For example, A understands that, for B to rob the
victim, some kind of force will be required to be used. B, without A's know-
ledge, hits the victim with a pipe. A is equally guilty with B for the robbery,
even though he would not have used any kind of a weapon. United States v.
Fullen, 1 M.J. 853 (A.F.C.M.R. 1976).

H. Accessory before the fact

1. Definition. An accessory before the fact is:

a. Onewho "counsels, commands, or procures" [art. 77(1}], or
who "causes" [art. 77(2)] another to commit an offense; and

b. that offense (or one closely related) is committed pursuant
to such counselling, commanding, procuring, or causing.

2. Counseling. The accessory before the fact advises that the
crime be committed or the manner in which it is to be accomplished. The
counseling may include "...any specific contribution of advice, afterwards acted
on, constitutes the offense.... The amount of advice or encouragement rendered
is not material if it has effect in inducing the commission of the crime."
United States v. Wooten, 1 C.M.A. 358, 363, 3 C.M.R. 92, 97 (1952); United
States v. Cowan, 12 C.M.R. 374 (A.B.R. 1953).

a. Iintent. The advice must be given with the intent to
encourage and promote the crime. United States v. Wooten, supra; United
States v. Cowan, supra. For example, an ensign asks the chief engineer how
to scuttle the ship. The chief engineer tells the ensign how, and the ensign
does it. The chief engineer is not an accessory before the fact if he is not
aware that the ensign actually intended to scuttle the ship, and did not
himself intend that the ensign do so.

b. Manner of commission of the crime. The fact that the
crime was actually committed in a manner different from that counseled is
not a defense. The counselor is still an accessory before the fact and is
"considered equally as guilty as the actual perpetrator of offenses incidental to
or in execution of that offense which is counseled, or which are among its
probable consequences.” United States v. Cowan, supra, at 381; United States
v. Wooten, supra. Thus, where instead of administering poison to the victim
as planned, the perpetrator changes his mind and shoots the victim, the person
who counseled the crime is an accessory before the fact.

3. Commanding. Any demanding of another that an act be done
toward the commission of a crime is "commanding." While it is not limited to
its technical meaning in the military, "(t)he word 'command’, as applied to the
case of principal and accessory, is where the person having control over
another as a master over a servant, orders a thing to be done.” 7A Words and
Phrases 396. Furthermore, if the offense commanded is committed, but by
different means than those commanded, the one who commanded the crime is
still guilty, as an accessory before the fact.

4. Procuring. The accessory before the fact "hires" another to
commit a crime. It also means "to obtain, to bring about, and may be
synonymous with 'aid’' or 'abet’." 34 Words and Phrases 281.
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5. Causes another to commit an offense. This language was
discussed with respect to perpetrators and incorporates the common law
concept of an accessory before the fact as well as that of a perpetrator.

6. The crime about which the accessory before the fact counsels
must actually occur, or the accused is only a solicitor and not a principal.

l. Special rules applying to principals

1. Responsibility for other crimes. A principal can be convicted
of other crimes committed by another principal if they are the natural and
probable consequence of the common design, as long as those offenses are not
"purely collateral offenses.” United States v. Cowan, 12 C.M.R. 374, 381
(A.B.R. 1953). Part IV, para. 1b(5), MCM, 1984.

a. Example. Rollo, the mastermind, plans a burglary and
remains in the hideout waiting to count the loot. Rollo is guilty of murder if
Willy, the perpetrator, kills the homeowner while carrying out the burglary. A
natural and probable consequence of burglary is violence, which may result in
death. Burglary involves an invasion of another’'s "castle." Even though the
conspirators had agreed not to resort to violence in any event, if violence
incidentally results, all principals arc responsible therefor because it can be
reasonably expected to occur, in spite of the "agreement."

b. Contra-example: Rollo and Willy enter into a common
purpose for a purse snatching, *o be accomplished in the middle of Grand
Central Station at midnight. Willy waits outside in a getaway car while Rollo
enters to do the job. After snatching the purse, monetary greed gives way to
a strong urge and Rollo attempts to rape the victim. Willy may be convicted
of larceny, but not of attempted rape. The rape was not an incidental result
of the commission of the crime of larceny, nor could it reasonably be expected
to occur. In short, it was not a natural and probable consequence.

2. Withdrawal. A principal other than the perpetrator may
repent and withdraw from the common venture before commission of a
substantive offense, and thus escape responsibility for any further acts
committed by the perpetrator. There are three basic factors to which the
courts look to determine whether the withdrawal is effective in absolving an
accessory before the fact, or an aider and abettor, of guilt of the substantive
offense if committed. Part IV, para. 1b(7), MCM, 1984. Those three factors
are:

a. Withdrawal must occur before the crime is completed --
that is, it must be a timely withdrawal;

b. the intent to withdraw must be communicated by words or
acts to the perpetrator or to law enforcement authorities; and

c. the withdrawal must effectively countermand or negate
the prior acts of the accessory before the fact or aider and abettor.

Thus, a mere change of mind, or mere disapproval without further effort to
prevent the commission of the substantive offense, will not suffice as a
withdrawal. In United States v. Williams, 19 C.M.A. 334, 41 C.M.R. 334
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(1970), the Court of Military Appeals indicated that, where the perpetrator
refused to abandon the commission of the substantive offense upon the
disavowa! of the intent to commit the offense by the accused, the accused's
requesting assistance from the proper authorities to prevent the offense was
an act to prevent the commission of the crime and thus sufficient to con-
stitute an effective withdrawal. Therefore, should a principal other than the
perpetrator find it impossible to contact all of the perpetrator(s), whether
because of lack of time, lack of availability of the perpetrator(s), or whatever
the reason, or if his communication of his withdrawal is ineffective in
preventing the perpetrator from committing the substantive offense, the
accessory before the fact or the aider and abettor may still be absolved of
criminal liability for the substantive offense if he has performed other acts
which would tend to prevent the crime, such as going to the proper authorities
and disclose the common venture. See Eldredge v. United States, 62 F.2d 449
(10th Cir. 1932).

3. Lesser included offenses. Aiders and abettors and accessories
before the fact may be found guilty of lesser included offenses to the same
extent as the perpetrator. Of course, the aider and abettor or the accessory
before the fact may be found guilty of the lesser included offense while the
perpetrator is found guilty of the offense charged, and vice versa. This is
particularly true, as previously noted, where an offense requires a specific
mental element and the lesser included offense does not. See United States v.
Desroe, 6 C.M.A. 681, 21 C.M.R. 3 (1956).

4, Attempts. If the perpetrator commits an attempt, the aider
and abettor or accessory before the fact may be charged as a principal to the
crime of attempt (article 80), even though the crime contemplated was not in
fact committed.

5. Guilt of other principals

a. Common law. Common law requires that the perpetrator
be convicted before, or tried simultaneously with, the accessory in order for
the accessory before the fact to be tried as a principal. Now, in almost all
American jurisdictions, this requirement has been eliminated by statute.

b. Military law. In military law, there is no requirement
that the perpetrator be convicted or even tried before trying the accessory.
Even though the perpetrator is acquitted, the aider and abettor or accessory
before the fact can be convicted. See United States v. Duffy, 47 C.M.R. 658
(A.C.M.R. 1973). Articles 77 and 78 are adopted from 18 U.S.C. §§ 2 and 3
respectively. United States v. Marsh, 13 C.M.A 252, 32 C.M.R. 252 (1962). In
1980, the Supreme Court held that trial of anyone who falls within § 2 (art.
77 for military) is triable as a principal, regardless of the trial or acquittal of
the perpetrator. United States v. Standefer, 447 U.S. 10 (1980).

6. Proof of perpetrator’'s crime at accomplice's trial. in a
prosecution of A under a theory that he is guilty as an accessory before the
fact, or an aider and abettor, the prosecution must prove that B in fact
committed the crime. For this purpose, the prosecution cannot introduce into
evidence a record of the prior conviction of B, but would have to prove the
fact of B's crime by other evidence, such as testimony by withesses that B
committed the crime. Part IV, para. 3¢c(5), MCM, 1984. United States v. Nix,
11 C.M.A. 691, 29 C.M.R. 507 (1960).
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J. Instructions. The military judge must know the theory of principals
under which the prosecution is proceeding in order to instruct the members
properly. Military Judges' Benchbook, DA Pam 27-9 (1982), Inst. No. 7-1.
United States v. Bretz, 19 M.J. 224 (C.M.A. 1985). Where the state of the
evidence is such, however, that the members might reasonably find the accused
guilty either as a perpetrator or as an aider and abettor, it is proper for the
military judge to instruct the members on both theories. Moreover, the
accused may properly be found guilty even though the individual members may
themselves disagree on which of the two theories of guilt is the correct one.
Thus, one third of the members may vote for a finding of guilty because they
are convinced the accused was the perpetrator (and not the aider and abettor),
another third of the members may vote for a finding of guilty because they
are convinced that the accused was the aider and abettor (and not the
perpetrator), and the remaining one third of the members may vote for a
finding of not guilty, yet the finding of guilty stands and is perfectly proper
since two thirds of the members were convinced beyond a reasonable doubt
that the accused is guilty even though they may have disagreed on the theory.
United States v. Vidal, 23 M.J. 319 (C.M.A. 1987).

K. Pleading. A person who is not a perpetrator of an offense, but is
liable as a principal under article 77, is charged just as though he or she had
committed the acts. Indeed, this is the purpose of article 77: To eliminate
the difficulties in pleading due to the subtle distinctions among accessory
before the fact, aider and abettor, and perpetrator. In drafting the specifica-
tion, it normally is not necessary to plead the facts which describe the
accused as a principal. Where the specification would be contradictory on its
face or otherwise misleading, however, the specification should explain the
theory which makes the accused a principal. United States v. Petree, 8
C.M.A. 9, 12-13, 23 C.M.R. 233, 236-237 (1957).

1. Example: A and B get into an argument with V. A and B
together produce knives and make jabbing motions at V, resulting in two

wounds -- one of which proves fatal. Under these circumstances, A may be
charged as if he were the perpetrator of the fatal blow. It will not be
necessary to determine who actually delivered the fatal blow. If it were A,

his guilt as a principal would be clear; and, if it were B, the evidence is
sufficient to show A's guilt as an aider and abettor. United States v. Crocker,
35 C.M.R. 725 (A.B.R. 1964), petition denied, 15 C.M.A. 677, 37 C.M.R. 471
(1965).

2. Sample pleading. In the stabbing example discussed immediately
above, both A and B would be charged as follows:

Charge: Violation of the Uniform Code of Military Justice,
Article 118.

Specification: In that (A or B), did, at (place), on or about
(date), murder V by stabbing him in the back with a knife.

3. Example: A and B get into an argument with V over V's
relationship with A's wife. The argument becomes heated and develops into
fist-a-cuffs between A and V. When V makes some unsavory remarks about
A's wife, A becomes furious. B is standing at the sidelines, sees a metal pipe,
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picks it up and hands it to A, shouting, "Kill him! Kill him!" A strikes V
with the pipe and kills him. A is guilty of manslaughter, while B is guilty of
murder.

4. Sample pleadings. In the death example immediately above, A
and B would be charged as follows:

a. Charge: Violation of the Uniform Code of Military
Justice, Article 119.

Specification: In that A did, at (place), on or about
(date), unlawfully kill V¥V by striking him on the head
with a metal pipe.

b. Charge: Violation of the Uniform Code of Military
Justice, Article 118.

Specification: In that B did, at (place), on or about
(date), murder V by striking him on the head with a
metal pipe.

0104 ACCESSORY AFTER THE FACT. Article 78, UCMJ, and Part 1V,
para. 3, MCM, 1984. (Key Numbers 821-823)

A. Text. "Any person subject to this chapter who, knowing that an
offense punishable by this chapter has been committed, receives, comforts, or
assists the offender in order to hinder or prevent his apprehension, trial, or
punishment shall be punished as a court-martial may direct.”

B. General concept. "Accessory after the fact" is a separate, distinct
crime under the Uniform Code of Military Justice. Note that the accessory
after the fact does not help the offender commit the principal offense, but
merely aids or assists the principal after the crime has been committed. Mere
failure to report a known offense will not make an individual an accessory
after the fact [Part |V, para. 3c(2), MCM, 1984; United States v. Smith, 5 M.J.
129 (C.M.A. 1978)], but it may constitute the offense of misprision of a serious
offense under article 134. It may also constitute a violation of general
orders, such as Article 1139, U.S. Navy Regulations, which requires naval
servicemembers to report known offenses to proper authority and, thus, may
constitute an offense under article 92(1) of the code.

C. Elements of the offense. The prosecution must prove beyond
reasonable doubt that:

1. An offense punishable by the Uniform Code of Military Justice
was committed;

2. the accused knew that the person aided had committed the
offense;

3. the accused received, comforted, or assisted the offender; and

4, the accused did so for the purpose of hindering or preventing
the apprehension, trial, or punishment of the offender.
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D. An offense punishable by the code was committed (first element)

1. An offense was committed

a. "Trial within a trial." The prosecution must prove beyond
reasonable doubt that the alleged principal, the person the alleged accessory
aided, did in fact commit the offense. United States v. Nix, 11 C.M.A. 691, 29
C.M.R. 507 (1960). The principal's offense must be a completed offense at the
time the accessory after the fact renders the principal assistance.

For example: A shoots B. C knows A shot B and helps
A conceal the weapon. B dies shortly thereafter. A is guilty of murder; C is
guilty of accessory after the fact to assault with the intent to commit murder.
C is not guilty of being an accessory after the fact to murder because B had
not yet died at the time C rendered A assistance. See United States v.

Wilson, 7 M.J. 997 (A.F.C.M.R.), petition denied, 8 M.J. 181 (1979).

Thus, the trial of an accessory after the fact must
encompass proof of:

(1) The principal’'s crime; and

(2) the accessory's crime of unlawfully assisting the
principal. United States v. McConnico, 7 M.J. 302 (C.M.A. 1979); United
States v. Cline, 20C.M.R. 785 (A.B.R.), petition denied, 20C.M.R. 398 (C.M.A.
1955).

b. Effect of not trying principal. Article 78, as an indepen-
dent punitive article enacted by Congress, abrogates the common law rule that
principals must be tried before the accessory after the fact. United States v.
Marsh, 13 C.M.A. 252, 32 C.M.R. 252 (1962). Therefore, regardless of whether
any of the principals are tried for the commission of the crime, the accessory
after the fact can be tried for his role.

c. Effect of principal's extrajudicial confession. The fact
that the principal's confession is an exception to the hearsay rule as an
admission against penal interest [Mil.R.Evid. 804(b)(3)] does not permit
admission of that confession into evidence at the accessory's court-martial.
The confrontation clause of the sixth amendment must first be overcome.
United States v. McConnico, 7 M.J. 302 (C.M.A. 1979). This confrontation
problem preventing admission of a principal's extrajudicial confession is
overcome when the principal testifies in person at the accessory's trial, since
the accessory has thus been afforded the opportunity to confront and cross-
examine the principal.

d. Effect of principal's conviction. Part 1V, para. 3c(5),
MCM, 1984, specifically prohibits the use of evidence of the principal's
conviction to establish the element of an offense having been committed.
Additionally, the prosecution may not elicit testimony from a principal that the
principal has been previously convicted for the offense. United States v. Nix,
1T C.M.A. 691, 29 C.M.R. 507 (1960); United States v. Humble, 11 C.M.A. 38, 28
C.M.R. 262 (1959).
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e. Effect of principal's acquittal. Despite the fact that the
principal was previously tried and acquitted of the alleged crime, the accessory
after the fact may still be tried and, if the prosecution can prove the commis-
sion of the crime by the alleged principal, can nonetheless be convicted as an
accessory after the fact. Part IV, para. 3c(5), MCM, 1984. United States v.
Marsh, 13 C.M.A. 252, 32 C.M.R. 252 (1962); Standefer v. United States, 447
Uu.S. 10 (1980).

2. Offenses "punishable by the code.” "Punishable by the code”
means any offense "described by the code"; that is, the gravamen is the
nature of the offense rather than the status of the principal. Thus, the

principal who committed the offense need not be subject to the code. United
States v. Michaels, 3 M.J. 846 (A.C.M.R. 1977). Hence, a person subject to
the code who hides stolen loot for a civilian violates article 78, since larceny
is "described by the code" in article 121.

E. Accused's knowledge (second element). As previously noted, article
78 is the military equivalent to 18 U.S.C. § 3. The elements of both offenses
are the same. There has been no military court decision interpreting the
knowledge element of article 78. There have been, however, Federal cases
holding that the knowledge that the government must prove is actual know-
fedge. United States v. Rux, 412 F.2d 331 (9th Cir. 1969); Hiram v. United
States, 354 F.2d 4 (9th Cir. 1965). These decisions, as well as the decision in
United States v. Bissonette, 586 F.2d 73 (8th Cir. 1978), hold that actual
knowledge can be proven by circumstantial evidence since it is most unlikely
that the government would have direct evidence of actual knowledge of an
accused. Because the United States Court of Military Appeals has previously
analogized the Federal statute with the military law on accessory after the
fact (United States v. Marsh, supra), it can be assumed that the knowledge
required for accessory after the fact in military law is also actual knowledge.

Another issue relating to the knowledge of the accused for this offense
should be addressed. In United States v. Foushee, 13M.J. 833 (A.C.M.R. 1982),
the accused was convicted as an accessory after the fact to assault with intent
to commit murder. The perpetrator of the crime had stabbed the victim with
a knife, and the accused did assist the perpetrator by concealing him in the
former's room. The court concluded that the accused could only be found
guilty of being an accessory after the fact to assault with a dangerous weapon
because the evidence did not establish that the accused knew that the
perpetrator had intended to kill the victim or even to inflict grievous bodily
harm on him. Thus, it appears that the knowledge of an accused must include
knowledge of the intent of the perpetrators.

F. Accused’s assistance to principal (third element). Assistance to the
principal includes direct or indirect assistance. United States v. Wilson, 7
M.J. 997 (A.C.M.R. 1979). It is not limited to concealing or harboring the
principal to effect his personal escape. United States v. Tamas, 6 C.M.A. 502,
20 C.M.R. 218 (1955). Examples of such direct and indirect unlawful assistance
include:

1. Hiding the offender;

2. giving the principal clothing, money, or a means of transporta-
tion to escape;
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3. suppressing evidence;
4. tampering with evidence;
5. giving false information at an investigation or inquest to

mislead the authorities; and
6. manufacturing an alibi or defense for the offender.

There must be a person to be assisted, however, in order for the offense of
accessory after the fact to be committed. Where the assistance cannot be
rendered because the person to be assisted died prior to the rendering of
assistance, the accessory after the fact charge was not viable although an
attempted accessoryship under article 80 was. United States v. Wilson, supra.

G. Accused's intent (fourth element)

1. Specific intent. The accessory after the fact must specifically
intend to assist the principal to avoid apprehension, prosecution, or punish-
ment. United States v. Tamas, 6 C.M.A. 502, 20 C.M.R. 218 (1955). Merely
receiving stolen goods, therefore, would not, by itself, make one an accessory
after the fact of larceny. United States v. Blevins, 34 C.M.R. 967 (A.B.R.
1964); United States v. Burke, 16 C.M.R. 703 (A.F.B.R. 1954). If the goods are
concealed by the receiver, however, for the purpose of hindering the appre-
hension or prosecution of the thief, then the receiver would also become an
accessory after the fact. See United States v. Tamas, supra. Likewise,
giving first aid at the scene of a crime, knowing full well that the one aided
had just violated the code, is not a violation of article 78 unless the first aid
was rendered for the purpose of hindering apprehension, trial, or punishment.
The key issue in determining when aid within the meaning of article 78 is
rendered, therefore, is the intent of the person furnishing the assistance.

2. Effectiveness. It is not necessary that the aid rendered actually
accomplish its purpose. All that is required is that the accused, with the
requisite knowledge, aided the offender with the requisite intent. For example,
Willy steals a typewriter from Classroom B. He advises Joe, a good friend, of
the theft. Joe immediately destroys the plant property account card and alters
the command’s typewriter inventory record in order to conceal the crime and
aid Willy. Willy, however, is caught going through the gate with the type-
writer. Joe is still guilty of being an accessory after the fact.

H. Principals as accessories after the fact. While an accessory before
the fact may also, under certain circumstances, appear to be an accessory
after the fact to the same crime, it is generally recognized that a principal
cannot also be an accessory after the fact. United States v. McCrea, 50
C.M.R. 194 (A.F.C.M.R. 1975); United States v. Smith, 17 C.M.R. 458 (N.B.R.
1954); United States v. Contreras NMCM 85-3133 (24 March 1986); United
States v. Lampani, 14 M.J. 22 (C.M.A. 1982).

l. Accessory after the fact as a lesser included offense. The offense
of being an accessory after the fact to an offense is not a lesser inciuded
offense of the primary offense. United States v. London, 4 C.M.A. 90, 15
C.M.R. 90 (1954).
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J. Pleading

1. General considerations. See sample specification Part 1V,
para. 3f, MCM, 1984. The specification must allege both the principal's
offense and the manner in which the accused aided, received, comforted, or
assisted the principal. This offense is always alleged under article 78, regard-
less of what offense to which the accused was an accessory after the fact.

2. Sample pleading

Charge: Violation of the Uniform Code of Military Justice,
Article 78.

Specification: In that Seaman John Doe, U.S. Navy, Naval
Education and Training Center, Newport, Rhode lIsland, on
active duty, knowing that at Naval Education and Training
Center, Newport, Rhode lIsland, on or about 1 April 19CY,
Fireman William K. Felonious, U.S. Navy, had committed an
offense punishable by the Uniform Code of Military Justice, to
wit: Larceny of a radio from Jonas Panasonic, of a value of
about $52.00, -did, at Naval Education and Training Center,
Newport, Rhode Island, on or about 1 April 19CY, in order to
prevent the apprehension of the said Felonious, assist the said
Felonious by hiding him under a lifeboat cover.

K.l

. tructions. See Military Judges' Benchbook, DA Pam 27-9 (1982),
Inst. No. 3

S
-1

L. Providency Inquiry. On a plea of guilty, the military judge must
explain to the accused and must question the accused on the elements of
article 78 and the elements of the principal offense. United States v.

Williams, 6 M.J. 611 (A.C.M.R. 1978), petition denied, 6 M.J. 290 (1979).

M. Punishment: Part IV, para. 3e, MCM, 1984, provides in part, that:
Any person subject to the code who is found guilty as an
accessory after the fact to an offense punishable by the
code shall be subject to the maximum punishment author-
ized for the principal offense, except that in no case shall
the death penalty nor more than one-half of the maximum
confinement authorized for that offense be adjudged, nor
shall the period of confinement exceed 10 years in any
case, including offenses for which life imprisonment may
be adjudged.

0105 REQUESTING COMMISSION OF AN OFFENSE. Article 134, UCMJ,
and Part IV, para. 101, MCM, 1984. (Key Number 754)

A. Background. In its list of offenses under article 134, the 1984
Manual lists an offense known as "requesting the commission of an offense.”

606 (N.C.M.R. 1979), petition denied, 8 M.J. 227 (C.M.A. 1980), wherein
N.C.M.R. was able to find this offense under article 134 as a les<er included
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offense of solicitation (also an article 134 offense). Solicitation, of course, is
a specific intent offense (see section 0106, infra) and the major distinction
between that offense and "requesting the commission of an offense” was
thought to be the absence of any such specific intent element in the case of
the latter offense.

B. Current law. Notwithstanding its earlier denial of the petition in
Benton, C.M.A. has since held that the creation of a lesser included offense
under solicitation not requiring specific intent that the offense solicited be
committed is barred by the preemption doctrine applicable to article 134.
United States v. Taylor, 23 M.J. 314 (C.M.A. 1987). It seems clear, therefore,
that the offense of "requesting the commission of an offense” does not exist
under article 134 despite the provisions of Part IV, para. 101, MCM, 1984,
Notice, however, that Taylor also stands for the proposition that, in officer
cases at least, such conduct as is described in that paragraph may constitute
an offense under article 133 since the preemption doctrine does not apply to
that article. See sections 0507 and 0508, infra, for a discussion of the
preemption doctrine as it applies to the general articles of the UCMJ.

0106 SOLICITATION. Article 82, UCMJ, and Part |V, paras. 6 and 105,
MCM, 1984. (Key Numbers 765-770)

A. Article 82 solicitations. Article 82 provides that a person who
requests another to commit desertion, mutiny, an act of misbehavior before
the enemy, or sedition is guilty of the offense of solicitation.

1. Form of solicitation. Solicitation may be accomplished by a
verbal request, letter, or other means; and the accused may act alone or in
concert with others. Any act or conduct which reasonably may be construed
as a serious request or advice to commit one of the offenses listed in article
82 constitutes solicitation in violation of article 82. Part IV, para. 6, MCM,
1984.

2. Instantaneous offense. The offense is complete the moment
the request is made or the advice given. It is not necessary that the person
solicited act upon the advice. Indeed, it is not even necessary that the person
solicited agree to the request. United States v. Morris, 21 C.M.R. 535 (N.B.R.
1956). But, the request made or the advice given must be a serious request or
advice. United States v. Bachman, 20 C.M.R. 700 (A.B.R. 1955); United States
v. Linnear, 16 M.J. 628 (A.F.C.M.R. 1983), in which the conviction to solicit
another to commit prostitution was overturned because the accused's act was
considered to be a suggestion, and not a serious request to commit a crime.

3. Punishment. The maximum punishment for solicitation under
article 82 varies depending on the act solicited and whether the act was
attempted or committed. Art. 82, UCMJ; Part IV, para. 6e, MCM, 1984,

B. Article 134 solicitations. Solicitations to commit offenses other than

the violation of the articles enumerated in article 82, may be charged as
violations of article 134. Part IV, para. 105, MCM, 1984. United States v.
Oakley, 7 C.M.A. 733, 23 C.M.R. 197 (1957). United States v. Taylor, 23 M.J.

314 (C.M.A. 1987).
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1.  Form of solicitation. Same as for article 82. See above.
2. Instantaneous offense. Same as for article 82. See above.

3. Example of article 134 solicitation. A requests B to permit A
to perform an act of sodomy upon him. Sodomy is a violation of article 125.
The request is a solicitation to commit sodomy, in violation of article 134.
See United States v. Walker, 8 C.M.A. 38, 23 C.M.R. 262 (1957).

4. Punishment. Part IV, para. 105e, MCM, 1984, provides that
article 134 solicitations carry the same punishment as is provided for the
offense solicited except that in no case can the punishment extend to death
or confinement in excess of five years. Note, however, that the maximum
punishment for solicitation to commit espionage is any punishment other than
death which a court-martial may direct. For example, a person found guilty of
soliciting another to commit larceny is subject to the punishment imposable for
the offense of larceny. Additionally, where soliciting is charged, but the
offense is really a separate and distinct substantive offense, the maximum
punishment is that imposable for the closely related offense. United States v.
Brown, 8 C.M.A. 255, 24 C.M.R. 65 (1957), wherein the court found that the
solicitation of others to engage in sexual intercourse with prostitutes was
really pandering, a separate offense already provided for in article 134, and
therefore, the solicitation for which the accused was found guilty was punish-
able in accordance with the closely-related offense of pandering.

C. Specific intent offenses. Solicitation is a specific intent offense.
United States v. Benton, 7M.J. 606 (N.C.M.R. 1979), petition denied, 8M.J. 227

(1980); United States v. Mitchell, 15 M.J. 214 (C.M.A. 1983) (instruction in

error where there was a failure to require a finding of specific intent in
soliciting another to violate a lawful general regulation). See also United

Interestingly, should an accused not have made the solicitation with the
specific intent that the solicited offense be committed, he still may be
convicted and punished for a lesser included offense requiring only general
intent, which amounts to a simple disorder and which the Navy Court of
Military Review has called wrongfully requesting another to commit an offense.
See United States v. Benton, supra, Part IV, para. 101, MCM, 1984.

D. Related offenses. Some crimes require, as an element of proof,
some act of solicitation by the accused. These offenses are separate and
distinct from solicitations under articles 82 and 134. For example, in United
States v. Wysong, 9 C.M.A. 249, 26 C.M R. 29 (1958), the court held that
soliciting another to wrongfully refuse to testify was a separate and distinct
substantive offense of obstruction of justice See also United States v. Irving,
3 M.J. 6 (C.M.A. 1977) (solicitation to sell heroin was separate and distinct
from the subsequent sale). Solicitation, however, is a substantive offense
which is different from the offense of attempt. United States v. Oakley, 7
C M. A 733, 23 C.M.R. 197 (1957).

E. Pleading

1. General considerations. Pleading formats under urticles 82 and
134 are essentially similar. See Part |V, paras. 6f and 105f, MCM, 1984, In
article 82 pleadings, the intended offense is merely cited; in article 134
pleadings, the intended offense is described more specifically.
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2. Sample pleadings

a. Charge: Violation of the Uniform CZode of Military
Justice, Article 134.

Specification: |In that Seaman John Q. Requestor, U.S.
Navy, Naval Education and Training Center, Newport,
Rhode Island, on active duty, did, at Naval Education and
Training Center, Newport, Rhode Island, on or about 1
April 19CY, wrongfully solicit Seaman Innocent Dupe, U.S.
Navy, to steal one 1951 Hudson sedan, of a value of about
$200.00, the property of Ensign Andrew Teek, U.S. Navy,
by saying to said Seaman Dupe, "If you'll steal Teek's
old Hudson for me, I'll give you fifty bucks,” or words to
that effect.

b. Charge: Violation of the Uniform Code of Military
Justice, Article 82.

Specification: In that Private First Class John Defect,
U.S. Marine Corps, Headquarters Company, Headquarters
Battalion, Marine Corps Base, Camp Lejeune, North
Carolina, on active duty, did, in the Republic of Vietnam,
on several occasions during the period from about March
1968 until about October 1969, by approaching the
perimeter of front lines near American fire support bases
in an area then known as the "I" Corps Area, and
speaking though a bullhorn/ megaphone requesting United
States combat forces to throw down the weapons and to
refuse to fight during combat operations against a hostile
force, and by appealing to United States troops in the
field urging them to defect; solicit those forces to commit
an act of misbehavior before the enemy in violation of
Article 99, Uniform Code of Military Justice.

F. Instructions See generally Military Judges' Benchbook, DA Pam 27-9

(1982) Inst. No. 3-178 (article 134); Inst. No. 3-34 (article 82).

0107 CONSPIRACY. Article 81, UCMJ, and Part |V, para. 5, MCM, 1984,
(Key Numbers 826, 831)

A. Text. "Any person subject to this chapter who conspires with any

other person to commit an offense under this chapter shall, if one or more of

the conspirators does an act to effect the object of the conspiracy, be
punished as a court-martial may direct.”

Note: Conspiracy as defined by article 81 differs from the con-
spiracy defined by common law in that the element requiring proof of an
overt act has been added by Congress. "The only exceptions to this rule are
those conspiracies in Title 18 of the United States Code which do not require
any overt act and which may be charged under article 134 ...." United States
v. Chapman, 10 C.M.R. 306, 308 (A.B.R. 1953). The purpose of requiring an

overt act is to ensure that a criminal undertaking is in fact being pursued.
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B. Elements of the offense:

1. That the accused entered into an agreement with one or more
persons;

2. that the object of the agreement was to commit an offense
under the code, and

3. that, thereafter, the accused or at least one of the co-
conspirators performed an overt act to effect the object of the conspiracy.

C. Agreement with two or more persons (first element). For general
discussion of law of conspiracy, see New Developments in the Law of Con-
spiracy, 72 Harv. L. Rev. 920 (1959).

1. Agreement. Agreement refers to a meeting of the minds by
the parties involved. Once there is a meeting of the minds as to a scheme,
the agreement exists. There is not an agreement in existence where there is
conversation "directed solely toward the formation of the alleged conspiracy.”
United States v. LaBossiere, 13 C.M.A. 337, 340, 32 C.M.R. 337, 340 (1962).

2. Form of the agreement. The agreement in a conspiracy need
not be in any particular form. The agreement may be formal or informal,
written or oral, expressed or implied. "Acts of the parties, a consent of

conduct speaks louder than words."” United States v. Coker, 13 C.M.R. 459, 464
(A.B.R. 1953); Part IV, para. 5c(2), MCM, 1984.

3. Co-conspirators

a. Who can conspire? The accused must be subject to the
code, but the co-conspirators need not be. Thus, an accused can conspire
with a civilian not subject to the code as long as the object offense is a
substantive offense punishable by the code. The fact that an accused may
even be physically or legally incapable of perpetrating the intended substantive
offense does not limit his liability for conspiracy. For example, a bedridden
conspirator, who knowingly furnished an automobile to be used in a robbery,
and a prison guard who agrees with prisoners he is guarding to effect their
escape from confinement are both guilty of conspiracy. Part IV, para. 5¢(1),
MCM, 1984.

b. Two conspirators required. By definition, two or more
people must participate. United States v. Kidd, 13 C.M.A. 184, 32 C.M.R. 184
(1962). Thus:

(1) Wwhere the only other "conspirator” is a government
informer, there is no conspiracy. The informer is not in fact agreeing to
commit the offense. United States v. LaBossiere, 13 C.M.A. 337, 32 C.M.R. 337
(1962); United States v. Cascio, 16 C.M.R. 799 (A.B.R. 1954), petition denied, 18
C.M.R. 333 (C.M.A. 1955).

(2) Where the only other conspirator is insane at the
time of the alleged agreement, there is no conspiracy. See United States v.
Cascio, supra.
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(3) The previous "rule of consistency," where, if one of
two conspirators is acquitted, the other must be acquitted [para. 160, MCM,
1969 (Rev.)] is no longer valid. See App. 21, para. 5, MCM, 1984. If a
conspirator is convicted in a separate trial, the evidence will be carefully
scrutinized to determine that it supports his complicity; an acquittal of a co-
conspirator, however, will not in itself serve to overturn conviction of the
other conspirator, absent some compelling evidentiary reason. United States v.
Garcia, 16 M.J. 52 (C.M.A. 1983).

c. Adoption of the conspiracy. One may join a conspiracy
after its formulation, as well as participate in its formation, with the same
legal consequences. One who kriows of the agreement between the others and
cooperates in affecting the object of the conspiracy, such as by committing an
overt act, can be found guilty as a co-conspirator. United States_v. Jackson,
20 M.J. 68 (C.M.A. 1985); United States v. LaBossiere, 13 C.M.A. 337, 32
C.M.R. 337 (1962); and United States v. Kinder, 14 C.M.R. 742 (A.B.R. 1954).

d. Mere presence insufficient. The mere presence of a
person at the time an agreement is reached by other parties is not sufficient,
standing alone, to establish participation in a conspiracy. See United States v.
Downs, 46 C.M.R. 1227 (N.C.M.R. 1973). In United States v. Mahoney, 19
C.M.A. 495, 42 C.M.R. 97 (1970), for example, the accused was charged inter
alia with conspiracy with A to wrongfully transfer marijuana. The evidence
showed that the accused, in A's presence, told B that he (the accused) would
take B to the supplier's house, where the accused, again in A's presance, took
money from B and gave it to the supplier. The supplier thereafter delivered
marijuana directly to B. It was held that the evidence was insufficient to
establish a conspiracy between A and the accused.

4. Contents of agreement. It is sufficient if the minds of the
parties arrive at a common understanding to accomplish the object of the
conspiracy by concerted action. United States v. Downs, supra; United States
v. Graalum, 19 C.M.R. 667 (N.B.R. 1955), petition denied, 19 C.M.R. 413 (1955);
United States v. Kinder, 14 C.M.R. 742 (A.B.R. 1954). The agreement need not:

a. Be in detail;

b. state the means by which the conspiracy is to be accom-
plished;

c. identify all co-conspirators; or

d. state what part each conspirator is to play.

Additionally, the prosecution is not required to prove that the accused
conspirator participated in or had knowledge of all of the details of the
execution of the conspiracy (United States v. Graalum, supra, at 698) nor must
it establish that the accused conspirator knew the identity of all co-
conspirators and their particular connection with the criminal purpose. United
States v. Rhodes, 11 C.M.A. 735, 29 C.M.R. 551 (1960).

5. Proving the agreement. The agreement can seldom be proved
by direct evidence. The agreement or common understanding to accomplish
the object of the conspiracy may be inferred from "the conduct of the parties,
or from their declarations to each other or in the presence of each other, or
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from other circumstantial evidence." United States v. Graalum, supra, at 697.
For example: A, B, and C approached V as a group and, in unison, assault V.
Held: Readily inferable that an agreement existed among them to accomplish,
by concerted action, the assault. United States v. Perry, 20C.M.R. 638 (A.B.R.
1955). See United States v. Downs, 46 C.M.R. 1227 (N.C.M.R. 1973). "The
conduct and attitudes of known conspirators in an established conspiracy
toward a third person have probative value in determining whether the latter
is connected with the conspiracy.” United States v. Rhodes, 11 C.M.A. 735,
740, 29 C.M.R. 551, 556 (1960).

D. Object of the agreement (second element)

1. Object offense. The object of the agreement must, at least in
part, involve the commission of some offense under the code. Thus, any
given offense of conspiracy will involve at least one other offense under the
code, and may include more than one. Counsel must be aware of the elements
of the object offenses and the court must be instructed on the elements of
such object offenses. United States v. Gentry, 8 C.M.A. 14, 23 C.M.R. 238
(1957). To establish the providency of the plea, both the elements of con-
spiracy and the elements of object offense must be explained to the accused.
United States v. Pretlow, 13 M.J. 85 (C.M.A. 1982).

a. A separate offense. Conspiracy and the substantive
offense which is the object of the agreement are separate offenses and are
separately punishable. United States v. Washington, 1 M.J. 473 (C.M.A. 1976);
United States v. Yarborough, 1C.M.A. 678, 5C.M.R. 106 (1952); Part |V, para.
5c(8), MCM, 1984. The completed offense and the conspiracy to commit it
should, therefore, be charged separately.

b. Conspiracy to commit several offenses. An agreement to
commit several offenses is but a single conspiracy. United States v. Kidd, 13
C.M.A. 184, 32 C.M.R. 184 (1962) (wherein the Court of Military Appeals held
that there was only one conspiracy even though it was a conspiracy to extort
from several persons, with each victim the object of a different specification);
United States v. Crusoe, 3C.M.A. 793, 14 C.M.R. 211 (1954) (wherein the Court
of Military Appeals held that a conspiracy to commit several different offenses
against the code was still only one conspiracy); United States v. Curry, 15
M.J. 701 (A.C.M.R. 1983) (wherein it was determined that only one conspiracy
existed in a drug scheme, even though two different drugs were involved and
there were several overt acts over a period of time).

2. Offenses requiring a concert of action

a. Not prosecuted as conspiracy. "A charge of conspiracy
will not lie where the substantive offense itself involves concert of action."
United States v. Yarborough, 1 C.M.A. 678, 688, 5 C.M.R. 106, 116 (1952).
This rule, known as Wharton's Rule (The Supreme Court has called it an
exception to the general rule in lannelli v. United States, 420 U.S. 770 (1975)),
has been consistently applied to such offenses as dueling, bigamy, incest, and
adultery with bribery also being added more recently. Hence, if only the
principal actors are involved, there is no conspiracy in such offenses. Where,
however, the offense is capable of commission by a single individual, this rule,
or exception to the rule, does not apply. United States v. Yarborough, supra.
An exception to Wharton's Rule was announced in United States v. Osthoff, 8
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M.J. 629 (A.C.M.R. 1979), petition denied, 8 M.J. 250 (1980) wherein the Army
Court of Military Review held that the offense of conspiracy to transfer
marijuana did not merge with the substantive offense of transfer of marijuana
even though the latter required a duality of action between the transferer and
the transferee. The rationale given for the decision was similar to that
announced by the Supreme Court in lannelli v. United States, supra, in that
transfer of marijuana and the conspiracy to transfer pose a potentially greater
threat to the public than do the crimes excepted by Wharton's Rule, and
therefore should not merge, and should be separately punished. See United
States v. Bommarito, 524 F.2d 140 (2d Cir. 1975) and United States v. Earhart,
14M.J. 511 (A.F.C.M.R. 1982). More recently, in United States v. Crocker, 18
M.J. 33 (C.M.A. 1984), the Court of Military Appeals specifically refused to
apply Wharton's Rule to a charge of conspiracy to possess and transfer
cocaine, since possession did not require concerted action. Dicta in the
decision indicated that prosecutors should not use this exception to the
Wharton Rule as a way to unreasonably multiply charges. Id. at 40. United
States v. Sorrell, 20 M.J. 684 (A.C.M.R. 1985) demonstrates how drugs could be
distributed without the recipient being criminally involved.

b. Conspiracy with a third party. Where a substantive
crime requires a concert of action (such as bribery), a third party, not neces-
sary to the concert of action, can be found to have conspired with one of the
principal actors. For example A and B conspire to accept bribes from C. B
is guilty of conspiracy to commit bribery even though the offense of bribery
only requires the participation of A and C, and, under Wharton's Rule, con-
spiracy to commit bribery and the substantive offense of bribery would merge.
United States v. Crocker, Id. at 39.

E. Overt act (third element)

1. Requirement of overt act. At some time after the agreement
or understanding, the accused, or at least one of the other parties to the
agreement, must have performed some act which tended to effect the object
of the conspiracy or agreement. United States v. Kidd, 13 C.M.A. 184, 32
C.M.R. 184 (1962); United States v. Thomas, 13 C.M.A. 278, 32 C.M.R. 278
(1962). Therefore, without the occurrence of an overt act in furtherance of
accomplishing the substantive offense, the offense of conspiracy is not
complete, and no criminal liability for conspiracy is available. United States v.
Black, 1 M.J. 340 (C.M.A. 1976).

a. Nature of act

(1) The "overt act" is "an open, manifest act”; "an
outward act done in pursuance and manifestation of intent or design”. Black's
Law Dictionary 1955 (5th ed. 1979).

(2) 1t must be an act that is independent of the agree-
ment itself. United States v. Kauffman, 14 C.M.A. 283, 34 C.M.R. 63 (1963),
para. 5c(4), MCM, 1984.

(3) It must follow the agreement or take place at the
time of the agreement. United States v. Kauffman, supra.
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(4) It must be done by one or more of the conspirators
(i.e., parties to the agreement), but not necessarily the accused. United
States v. Graalum, 19 C.M.R. 667 (N.B.R. 1955).

(5) The accused does not have to consent to, or
participate in, the overt act, nor even have knowledge of the overt act or
any other detail of the execution of the agreement. United States v. Graalum,

supra.

(6) "The offense of conspiracy is continuous so long as
overt acts in furtherance of its purpose are done, as every overt act is
deemed to be a renewal of the unlawful agreement. United States v. Mixson,
3 M.J. 86 (A.C.M.R. 1977).

(7) As long as the conspiracy continues, an overt act in
furtherance of the agreement committed by one conspirator becomes the act of
all without any new agreement specifically directed to that act [United States
v. Rhodes, 11 C.M.A. 735, 29 C.M.R. 551 (1960)]}; and, each conspirator is
equally guilty although he does not participate in or have knowledge of all of
the details of the execution of the conspiracy. United States v. Graalum,
supra. As long as the acts done by the co-conspirators are acts "which follow
incidentally as probable and natural consequences of the execution of the
common scheme,"” all of the conspirators are guilty of those acts as well as the
substantive offense, if committed. United States v. Seberg, 5 M.J. 895, 900 n.
4 (A.F.C.M.R. 1978), petition denied, 6 M.J. 282 (1979); United States v.
Rhodes, supra; United States v. Salisbury, 14C.M.A. 171,33 C.M.R. 383 (1963).
Such continuing criminal liability does not apply, however, to a conspirator
who has effectively withdrawn from the conspiracy. (See discussion on
"Withdrawal (abandonment)," infra.)

(8) The overt act must be done to effectuate the object
of the agreement. United States v. Choate, 7 C.M.A. 187, 21 C.M.R. 313
(1956) .

(9) It must be a manifestation that the agreement is
being executed, that the conspiracy is at work. United States v. Kauffman,
supra; United States v. Choate, supra.

(10) The overt act need not be in itself criminal.
United States v. Choate, supra; United States v. Rhodes, supra. It can be as
innocent as a telephone call, mailiny a letter, or simply standing in a location
favorable to committing the intended or object offense. These innocent acts
may under the circumstances manifest that the conspiracy has proceeded
beyond mere agreement. Part [V, para. 5¢c(4), MCM, 1984; United States v.
Choate, supra. See United States v. Collier, 14 M.J. 377 (C.M.A. 1983), where
the court upheld a conspiracy conviction when the overt act consisted of the
accused’'s departure from a squad bay with his co-conspirators.

(11) But the overt act may well be a criminal act and
can be the commission of the intended offense itself. Although committing
the intended offense may constitute the overt act, it is not essential that the
object offense be committed. Any overt act is enough. United States v.
Choate, supra.
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(12) "...(o)ne need not share in the original formation of
a conspiracy, but if he joins the conspiracy after its formation and prior to its
consummation with knowledge of the agreement or assent of minds between the
original parties to accomplish by concerted action an unlawful purpose and
commits an overt act to effect the unlawful purpose of the conspiracy, he is
guilty as a co-conspirator. . . ." United States v. Kinder, 14 C.M.R. 742, 780
(A.B.R. 1954). Entrance of a new member, therefore, does not create a new
conspiracy. See Marino v. United States, 91 F.2d 691 (9th Cir. 1937), cert.
denied, 302 U.S. 764 (1938).

(13) Can the overt act be a failure to act? Possibly,
depending on the nature of the object offense. In a prosecution for violation
of article 133 by conspiracy to commit extortion, a specification sufficiently
stated an offense where it alleged that the overt act done to effect the object
of the conspiracy was the act of withholding the possession of a diamond ring
from its owner. United States v. Farkas, 21 M.J. 458 (C.M.A. 1986) (the
nature of the extortion being a threat to sell the ring if a specified sum of
money was not paid for it).

(14) The overt act must be alleged and proved [United
States v. Kauffman, 14 C.M.A. 283, 34 C.M.R. 63 (1963)] although, where more
than one overt act is alleged, all of the alleged overt acts need not be
proved. United States v. Reid, 12 C.M.A. 497, 31 C.M.R. 83 (1961); United
States v. v. Yarborough, 1 C.M.A. 678, 5 C.M.R. 106 (1952); see United States
v. Moore, 22 C.M.R. 756 (A.B.R. 1956), petition denied, 22 C.M.R. 331 (1956),
wherein the Army Board of Review found that failure to allege the date of an
overt act was not fatal because the gravamen of the offense of conspiracy is
(1) an unlawful agreement to accomplish an offense, and (2) commission of an
overt act to effect the purpose of the agreement and the specification was
"complete, clear, and unambiguous in all regards.”

(a) Yarborough cites no authority for the proposi-
tion that the overt act alleged in the specification must be the one proved at
trial in order to establish the conspiracy. Reid, in reiterating this proposition,
relies on Yarborough and the 9th Circuit case of Fredericks v. United States,
292 F 856 (9th Cir. 1923). See United States v. Reid, supra, at 91. In Brulay
v. United States, 383 F.2d 345 (9th Cir.), cert. denied, 389 U.S. 986, 88 S.Ct.
469 (1967), however, the 9th Circuit rejected the rule of Fredericks and
adopted the general Federal rule that a conspiracy conviction may rest on
proof of an overt act not charged in the indictment, with the provision that
such proof of an unalleged overt act must not come as a surprise to the
defendant. See Armone v. United States, 363 F.2d 385 (2nd Cir. 1966), cert.
denied, 385 U.S. 957, 87 S.Ct. 398 (1966), and cases cited therein.

(b) Although United States v. Reid still appears to
control, it is difficult to predict how C.M.A. would rule if the question were
presented again. Thus, if the trial counsel has doubts as to what overt act
can be established, as many acts as are necessary in order to meet the
contingencies of proof should be alleged.

(c) "It is not necessary that the overt act or acts
should appear on their face to have been acts which would necessarily have
aided in the commission of the crime.” United States v. Kauffman, supra, at
282, 34 C.M.R. at 72.
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b. The "overt act” is generally a question of fact, which
may be proven by circumstantial evidence. See United States v. Salisbury, 14
C.M.A. 171, 33 C.M.R. 383 (1963). What is sufficient to constitute an overt
act is a question of fact to be determined by the factfinder. See United
States v. Salisbury, supra, and United States v. Kauffman, 33 C.M.R. 748
(A.F.B.R.), aff'd and rev'd in part, 14 C.M.A. 283, 34 C.M.R. 63 (1963).

c. Distinguishing "overt acts" in attempts

(1) Unfortunately the law has adopted the same term
"overt act” for the act required in both the offenses of attempt (article 80)
and conspiracy (article 81). These acts, however, are different in degree.
(See the discussion of attempts, section 0108, this study guide).

(2) In attempts, the overt act must directly tend to
effectuate the intended crime and must be more than mere preparation to
commit the offense. Part IV, para. 4c, MCM, 1984.

(3) In conspiracy, it matters not how preliminary or
preparatory in nature the overt act is, as long as it is a manifestation that
the agreement is being executed. United States v. Collier, 14 M.J. 377 (C.M.A.
1983) (wherein the act of the co-conspirators to the robbery was leaving the
squad bay after discussing where to look for victims). For another example,
suppose a conspirator calls the intended victim and invites him to the scene of
a planned robbery. The call would constitute the overt act necessary to
complete the offense of conspiracy, even though it is clearly not sufficient to
support attempted robbery.

2. Withdrawal (abandonment)

a. Continuing nature of conspiracy. A conspiracy, once
established, may be inferred to continue until the contrary is established.
United States v. Graalum, 19 C.M.R. 667 (N.B.R.), petition denied, 19 C.M.R.
413 (1955). A conspiracy continues over into a subsequent enlistment only if
the commission of one or more overt acts occurs during that subsequent
enlistment; the fact of discharge and reenlistment does not constitute a
withdrawal nor eliminate an accused's criminal liability. United States v.
Gladue, 4 M.J. 1 (C.M.A. 1977); United States v. Rhodes, 11 C.M.A. 735, 29
C.M.R. 551 (1960).

b. Time of withdrawal. One or all of the parties to a
conspiracy may, before the performance of an overt act to effect the object
of the conspiracy, abandon the design and withdraw from the conspiracy and
thereby escape conviction for conspiracy. A conspirator who abandons or
withdraws from the conspiracy after the overt act has been performed, remains
guilty of conspiracy and all offenses committed pursuant thereto occurring
prior to the withdrawal, but not for offenses committed thereafter. United
States v. Salisbury, supra.

c. Status of remaining conspirators. Neither the withdrawal
from a conspiracy nor the joining of a conspiracy by a new person creates a
new conspiracy, nor affects the status of the remaining members. Part {V,
para. 5c(6), MCM, 1984.
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d. What constitutes withdrawal. Part |V, para. 5¢(6), MCM,
1984, states that, in order for a withdrawal to be effective, it must consist of
affirmative conduct which is "wholly inconsistent with adherence to the
uniawful agreement and which shows that the party has severed all connections
with the conspiracy.” The Manual does not, however, provide any examples to
illustrate what would constitute affirmative conduct adequate to constitute an
effective withdrawal.

e. Factors constituting withdrawal. In 1978, the Supreme
Court announced its decision in United States v. United States Gypsum Co.,
438 U.S. 465 (1978), in which it suggested at least three factors which should
be considered in determining whether or not withdrawal from a conspiracy had
been effective. Those factors were (1) accused’'s affirmative notification to
each other member of the conspiracy that he will no longer participate in the
undertaking such that they understand that they can no longer expect his
participation or acquiescence; (2) accused's disclosures of the illegal scheme to
law enforcement officials; or, (3) accused does affirmative acts inconsistent
with the object of the conspiracy and communicates in a manner reasonably
calculated to reach co-conspirators. While disclosure to a government agent of
the existence of a continuing conspiracy by a co-conspirator may be sufficient
to constitute effective withdrawal, such disclosure must be complete. There
must be no acquiescence to subsequent acts of the remaining co-conspirators
by the co-conspirator desiring to have an effective withdrawal. See Hyde v.
United States, 225 U.S. 347 (1911).

(1) In United States v. Miasel, 8 C.M.A. 374, 24 C.M.R.
184 (1957), C.M.A. found conduct "wholly inconsistent with the theory of
continuing adherence" to a conspiracy to commit sodomy where the accused
(before acts of sodomy were committed on the victim) walked away from the
group and stated he was unable to continue.

(2) Two Boards of Review have indicated that there
must be (1) an abandonment of the design to commit the substantive offense,
and (2) communication of that abandonment to the co-conspirators before an
effective withdrawal can be found. United States v. Erven, 9 C.M.R. 759
(A.B.R. 1953) and United States v. Graalum, supra. For example, in Erven, the
court found that there had not been an effective withdrawal from the con-
spiracy by the accused where the extrajudicial admission of the accused
revealed that "he and the other two airmen 'walked up to the Base Exchange
at about 11:30 or 12:00 o'clock with the idea of breaking into the Base
Exchange' and then 'talked about going into the Base Exchange' ... (this)
clearly evidences the existence of an agreement between the accused and the
other two airmen to accomplish by concerted action, the larceny from the
Exchange.” The fact that the extrajudicial admission further stated that, at
the time the substantive offense was to be committed, he (the accused) "was
ready to forget about breaking into the Base Exchange that night because
several fellows from the 77th Maintenance Squadron had seen us when we went
to look for McGrath" and that this decision was made just before he separated
from the other two who perpetrated the offense, was not sufficient evidence
of abandonment of design or an affirmative act of withdrawal from the
conspiracy, but ... (was) nothing more than a desire or willingness on accused's
part to postpone the planned offense. Furthermore, there is nothing in the
record that shows he communicated his thoughts in this respect to the other
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two parties to the conspiracy.” In fact, their subsequent actions of seeking
out the accused, placing the fruits of the crime in his custody, enlisting his
aid in disposing of the fruit of the crime, and sharing the proceeds negated
any finding of his communicating his intent to withdraw to them. Id. at 762-
763.

(3} In United States v. Kelly, 38 C.M.R. 722 (N.B.R.
1967), the conviction of conspiracy to assault with intent to commit robbery
based upon a plea of guilty was affirmed. While a group was standing around
the victim, the accused told the member of the group who was to strike the
victim to "Okay, let's forget it. Drop the stick.” There was no evidence
that the accused communicated his intent to abandon the scheme to the other
members of the group, nor did he attempt to leave the scene; and, within
about 30 seconds, another member of the group struck the victim. The law
officer, after an extensive providency examination of the accused on the issue
of withdrawal, determined, and the Board of Review agreed, that the accused’s
statement to the originally intended perpetrator was no more than a suggestion
to abandon the scheme. The suggestion without more was insufficient to
constitute an effective withdrawal.

F. Duration of conspiracy. It is generally difficult to establish
precisely when a conspiracy begins or ends. [t becomes important to establish
the beginning and ending of a conspiracy when a determination must be made
as to the admissibility of statements and acts of an alleged co-conspirator of
the accused at the accused's court-martial. Under the present rules of
evidence [Mil.R.Evid. 801(d)(2)(E)], itappears that, for purposes of determining
the admissibility of statements and acts of co-conspirators at the accused's
court-martial, it is solely a determination for the military judge as to whether
a conspiracy existed at the time the statement or act was made. Thus,
extreme care must be taken, both by the prosecution to prevent reversal and
by the defense to prevent prejudice to the accused, in determining the
inception, duration, and termination of a conspiracy because the case law
interpreting military application of the new rule has not yet developed. See
Naval Justice School Evidence Study Guide, section 0803.B.2(e) .

1. Rule. Acts and declarations of a conspirator or co-actor,
pursuant to, and in furtherance of, an unlawful combination or crime, are
admissible against all co-conspirators or co-actors during the existence of the
conspiracy and as such are not hearsay. Mil.R.Evid. 801(d)(2)(E); United States
v. Miasel, supra.

2. Inception of conspiracy. Before the acts or declarations of a
conspirator are admissible, the prosecution must prove that a conspiracy
existed. United States v. LaBossiere, 13 C.M.A. 337, 32 C.M.R. 337 (1962).

3. "During the course of the conspiracy." Mil.R.Evid. 801(d)(2)(E)
states that, before a co-conspirator's statement is admissible against an
accused at the accused's court-martial, it must be made during the course ...
of the conspiracy. This seems to mean that the statement was made while the
plan was in existence and before its complete execution or other termination.
United States v. Hooper, 4 M.J. 830 (A.F.C.M.R. 1978).




4. "In furtherance of the conspiracy.” Under the furtherance
requirement, the declaration not only must occur before the termination of the
conspiracy and after the formation of the agreement, and relate in content to
the conspiracy, but also must be made with the intent to advance the objects
of the conspiracy. If the government fails to show that the statement of the
co-conspirator was made in furtherance of the conspiracy, the statement could
still be admissible if the government could establish that the statement was
made in the presence of the accused or was authorized to be made by the
accused. United States v. Beverly, 14 C.M.A. 468, 34 C.M.R. 248 (1964).

5. Termination of conspiracy. Once the joint enterprise under-
lying the conspiracy is ended, either as a result of the accomplishment of the
objective, abandonment, or withdrawal of members of the groups, subsequent
acts and declarations can only affect the actor or declarant. United States v.
LaBossiere, 13 C.M.A. 337, 32 C.M.R. 337 (1962); United States v. Miasel, 8
C.M.A. 374, 24 C.M.R. 184 (1957).

G. Corroboration of the co-conspirator's statement. Unlike the old
military rule of evidence [para. 140b, MCM, 1969 (Rev.)] upon which all
military case law prior to 1 September 1980 was based, the present military
rules of evidence do not appear to require corroboration of the co-conspira-
tor's statement prior to its admission into evidence. Mil.R.Evid. 801(d)(2)(E).
This is consistent with Federal practice. Whether the military courts will
interpret silence on this issue by the Military Rules of Evidence as meaning
corroboration is not required is still to be decided. Until the issue is re-
solved, the case law interpreting the old military corroboration requirement
can be described by the case of United States v. Beverly, 14 C.M.A. 468, 34
C.M.R. 248 (1964).

H. Statute of limitations. Because it is difficult to determine when the
conspiracy was initiated with regard to each co-conspirator, it has been held
that the last overt act establishes the time for the running of the statute of
limitations. United States v. Rhodes, 11 C.M.A. 735, 742, 29 C.M.R. 55l, 558
(1960). The "last overt act” is the most recent act alleged and proved
committed during the conspiracy. United States v. Rhodes, supra.

(. Single conspiracy to commit several different offenses. "The object
of the conspiracy may be a number of wrongful acts, rather than a single
wrongful act. Still the conspiracy remains the same unlawful combination.
Even though the allegations charge different overt acts to different defen-
dants, the question remains whether there was a single agreement to combine
to commit all of the overt acts. [f there is but one agreement to combine
there is only one conspiracy even though there may be many objects thereof."
United States v. Kidd, 13 C.M.A. 184, 190, 32 C.M.R. 184, 190 (1962); see
United States v. Crusoe, 3 C.M.A. 793, 14 C.M.R. 211 (1954); and United
S’ates v. Thompson, 21 M.J. 94 (C.M.A. 1985) (summary disposition).

J. Special conspiracies under article 134. The U.S. Code, Title 18,
prohibits certain specific conspiracies which require no proof of an overt act.
Such conspiracies should be prosecuted in military courts under Article 134,
UCMJ, but only if there is no similar offense under the code. Part IV, para.
5¢(9), MCM, 1984; see Chapter V of this study guide for further discussion.
For example:
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1. Conspiracy to impede or injure any Federal officer in the
discharge of his duties. 18 U.S.C. § 372. A specification under this provision
was held sufficient without an overt act being alleged in United States v.
Chapman, 10 C.M.R. 306 (A.B.R. 1953).

2. Conspiracies against civil rights. Conspiracy to injure, oppress,
threaten, or intimidate any citizen in the free exercise or enjoyment of any
right or privilege secured him by the Constitution or laws of the United States
is prohibited by 18 U.S.C. § 241.

K. Pleading. When there is one agreement to commit several different
offenses, a separate conspiracy specification may be pleaded for each offense.
Where there is "sufficient doubt as to the facts or the law . . . to warrant
making one transaction the basis for charging two or more offenses.” United
States v. Crusoe, supra at 719, 14 C.M.R. at 214. For example, in Crusoe, the
accused conspired with four other persons to unlawfully enter the PX and
commit larceny therein. The accused was charged with one charge and two
separate specifications of conspiracy: one specification being conspiracy to
commit unlawful entry, and the other alleging conspiracy to commit larceny.
Held: Such pleading was proper to allow for the contingencies of proof. The
separate specifications will be treated as one crime for purposes of sentencing.
See the sample specification, Part IV, para. 5f, MCM, 1984.

Charge: Violation of the Uniform Code of Military Justice, Article
81.

Specification: In that Fireman Apprentice Slip Ree Finger, U.S.
Navy, USS Danger, on active duty, did, at Naval Education and
Training Center, Newport, Rhode Island, on or about 5 November
19CY, conspire with Seaman Constantine Spirator, U.S. Navy, to
commit an offense under the Uniform Code of Military Justice, to
wit: larceny of one rubber duck, of a value of $3.00, the property
of Commander Tyrus Phoon, U.S. Navy, and, in order to effect the
object of the conspiracy, the said Seaman Spirator did make a wax
impression of the key to said Commander Phoon's quarters.

L. Instructions. See Military Judges' Benchbook, DA Pam 27-9 (1982),
Inst. No. 3-3. The military judge is required to instruct the members on the
elements of conspiracy as well as those of the contemplated offense. During
providency, the military judge must also lay out on the record both sets of
elements. United States v. Pretlow, 13 M.J. 85 (C.M.A. 1982).

0108 ATTEMPTS: Article 80, UCMJ, and Part IV, para. 4, MCM, 1984.
(Key Numbers 795-800)

A. Text of article 80

(a) An act, done with specific intent to commit an
offense under this chapter amounting to more than mere
preparation and tending, even though failing, to effect its
commission, is an attempt to commit that offense.
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(b) Any person subject to this chapter who attempts to
commit any offense punishable by this chapter shail be
punished as a court-martial may direct, unless otherwise
specifically prescribed.

(c) Any person subject to this chapter may be convicted
of an attempt to commit an offense although it appears at
the trial that the offense was consummated.

B. Scope. Art. 80 provides for the substantive offense of attempt, and
all attempts to commit various offenses under the code, other than the
exceptions noted hereafter, should be charged as violations of article 80.
Each of the exceptions has an attempt to commit the offense provided for
within the body of the article itself. Hence, attempted desertion, mutiny,
etc., are charged as violations of article 85 or 94, etc., rather than under
article 80. The exceptions are:

1. Article 85 - desertion;

2. article 94 - mutiny of sedition;

3 article 100 - subordinate compelling surrender;
4. article 104 - aiding the enemy;

5 article 106a - espionage; and

6 article 128 - assault.

C. Elements of the offense:

1. That the accused did a certain overt act;

2. that the act was done with the specific intent to commit a
certain offense under the code, and;

3. that the act amounted to more than mere preparation and
apparently tended to effect the commission of the intended offense.

In United States v. Thomas and McClellan, 13 C.M.A. 278, 286, 32 C.M.R. 278,
286 (1962), the Court of Military Appeals reduced these elements to simplified
language. "The elements of the offense denounced are: (1) An overt act, (2)
specific intent, (3) more than mere preparation, (4) tending to effect the
commission of the offense, and (5) failure to effect its commission."

D. Accused's act (first element). An overt act is an outward act done
in pursuance and manifestation of an intent or desire. Black's Law Dictionary,
supra, at 995.

E. Accused's intent (second element)

1. Specific_intent offense. The accused must specifically intend
to commit the offense he is charged with attempting. United States v. Carroll,
10 C.M.A. 16, 27 C.M.R. 90 (1958). This is not an "intent to attempt,” but
rather an intent to commit the object of one's criminal purpose or, simply
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stated, to commit the object, the substantive, crime. United States v.
Gonzalez-Rodriguez, 7 M.J. 633 (A.C.M.R.), petition denied, 7M. J. 263 (1979);
United States v. Schreiner, 40 C.M.R. 379 (A.B.R. 1968). Thus, the offense of
attempt is a specific intent crime. While crimes sounding in negligence are

ruled out -- there are no such crimes as attempted negligent homicide,
attempted missing movement through neglect, attempted involuntary man-
slaughter, or attempted reckless driving -- one can attempt to commit a

general intent crime. General intent crimes can be, and often are, specifically
intended. For example, unauthorized absence is a general intent crime. If the
accused specifically intended to "go UA" and committed the required overt act,

he would be guilty of attempted unauthorized absence. In United States v.
Foster, 14 M.J. 246 (C.M.A. 1982), the accused was charged with an attempted
violation of a general regulation (prohibiting drug sales). The accused

contended that he would have to have actual knowledge of the regulation
before he could be found guilty. The court disagreed, and held that the
specific intent that must be proved is an intent to commit the criminal act,
and not an intent to violate a particular regulation. See also United States v.
Davis, 16 M.J. 225 (C.M.A. 1983). The accused need not know exactly what
criminal act he is attempting to be guilty of an attempt. In United States v.
Guevara, 26 M.J. 779 (A.F.C.M.R. 1988), the accused snorted a white powder
that he thought was an illegal substance although he didn't know which one.
Although the identification of the powder was never determined, the court held
that the accused's intent to commit a crime, coupled with his belief that his
actions are achieving that intent, will suffice.

2. Proving intent. Quite often, there may be no direct evidence
of the accused’'s intent. The intent must then be inferred from the available
circumstantial evidence. This evidence must be such that, according to

common human experience, it is reasonable to draw such an inference. United
States v. Stewart, 19 C.M.A. 417, 42 C.M.R. 19 (1970). Evidently, common
human experience did not permit drawing an inference that the accused had a
specific intent to commit rape where the accused, at 0240 hours, undressed
outside the victim's home, crept into her house in the nude, entered the
victim's bathroom where she was standing nude after taking a shower, looked
at her with a leering smile, and then leaned toward her, reaching in the
direction of her neck and shoulder with his hand, and only stopped and ran
away when the victim began screaming. United States v. Sampson, 7 M.J. 513
(A.C.M.R. 1979).

F. Nature of the overt act (third element). The overt act must be an
act which goes beyond mere preparation and tends to effect the commission
of the intended offense regardless of whether it is or is not successful.
United States v. Johnson, 7 C.M.A. 488, 22 C.M.R. 278 (1957); United States v.

Cascio, 16 C.M.R. 799 (A.B.R. 1954), petition denied, 18 C.M.R. 333 (1955).

1. More than mere preparation. In Cascio the Army Board of
Review stated:

The rule is that: "Mere acts of preparation,
not proximately leading to the consummation of
the intended crime, will not suffice to establish
an attempt to commit it..., for there must be
some act moving directly toward the commission
of the offense after the preparations are
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made...." It seems obvious that there will always be an
area between mere acts of preparation and the final step
in its commission which cannot be delineated.

.. Holmes, J. said: "Preparation is not an attempt. But
some preparations may amount to an attempt. It is a
question of degree. |f the preparation comes very near to
the accomplishment of the act, the intent to complete it
renders the crime so probable that the act will be a mis-
demeanor, although there is still a locus poenitentiae, in
the need of a further exertion of the will to complete the

crime.
United States v. Cascio, supra, at 821. "The line of demarcation between
preparation and a direct movement toward the offense ... is one of fact, not of

law." United States v. Choate, 7 C.M.A. 187, 191, 21 C.M.R. 313, 317 (1956).
The Manual for Courts-Martial defines preparation as the "devising or arrang-
ing the means or measures necessary for the commission of the offense."”
Part IV, para. 4c(2), MCM, 1984. For example, in United States v. Gonzalez-
Rodriguez, 7M.J. 633 (A.C.M.R. 1979), the accused was convicted of wrongfully
possessing cocaine and attempting to sell the drug. He appealed, asserting
that his acts amounted at most to mere preparation and did not constitute an
attempt. The Army Court of Military Review, having reaffirmed the rule that
"(a)n act does not constitute an attempt unless it is accompanied by the
specific intent to complete the ultimate offense -- in this case, the sale of
cocaine," stated:

Possessing a small quantity of cocaine does not alone
manifest an intent to sell it. Each successive act,
however, (becomes) increasingly indicative of an intent to
sell and (moves) closer to exceeding the bounds of mere
preparation. We (now) focus on the final act (returning
to the car, still in possession of cocaine, where the buyer
was waiting as instructed), calling it the overt act, safe
in the knowledge that we (are) not inferring intent from
the overt act alone, but from the entire sequence of
events.

Id. at 636.

The sequence of events which the court was referring to, and which the court
found as acts going beyond mere preparation and constituting a direct move-
ment towards the sale of cocaine, were: That the appellant

. possessed the drug in question; Nelms (the informant)
was introduced to him as a prospective buyer; in reaching
agreement with Nelms, appellant resolved significant
details such as quantity, price, and the time and place of
the sale; appellant waited for Neims, who ostensibly had
gone to the car, appellant joined him there still possess-
ing the cocaine.

Id. at 635.
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These events the court found to be directed toward completion of the ultimate
offense and near to the consummation of the intended offense. Restating the
rule "in terms of its factual context,” the court concluded that

the greater the specificity of intent required for an
attempt, the more unequivocal must be the acts alleged to
constitute the attempt. In the present case, acknowledg-
ing the presence of a marketable quantity of cocaine to
begin with, there is nothing the least bit equivocal about
the series of acts that were leading inexorably to the
completed sale only to be prevented, so the appellant
thought, by the police.

Id. at 637.

The "overt act need not be the last act essential to the consummation of
the offense.” Part IV, para. 4c(2), MCM, 1984. For example, X intends to
burn down his neighbor's house. With this intent in mind, he buys a box of
matches and gasoline for use in igniting the blaze. The act of buying the gas
and matches is mere preparation. |f X goes further and pours gasoline on the
house and lights the match, this is certainly more than preparation. See
United States v. Choate, 7 C.M.A. 187, 21 C.M.R. 313 (1956). If a match is
thrown onto the gasoline, attempted arson has clearly occurred, even though
the match immediately goes out without igniting any of the house. Thus,
while mere preparation does not constitute the offense of attempt, what
evidence is sufficient to support a finding of more than mere preparation and
sufficient to support an attempt is a matter of degree and a factual issue to
be resolved in each case by the factfinder. United States v. Reid, 12 C.M.A.
497, 31 C.M.R. 83 (1961). Two cases which appear to be inapposite, but which
provide prime examples of factfinder latitude, are the Army Court of Military
Review decisions of United States v. Goff, 5 M.J. 817 (A.C.M.R. 1978) and
United States v. Williams, 4 M.J. 507 (A.C.M.R. 1977). Both cases were faced
with "near identical factual situation(s).” The facts were essentially as follows:
Accused, acting on behalf of a third party, took money from the third party to
purchase heroin. He went off-base to a civilian source, was unsuccessful in
obtaining the heroin, returned to base empty-handed and gave the money back
to the third party. In Williams, the court held that the accused's actions "did
not go beyond mere preparation and therefore did not constitute an attempt to
sell heroin.” United States v. Goff, supra, at 819. In Goff, the court held
that "the appellant’'s culpable comments and actions clearly evidence willing
and knowing participation in a criminal venture. His acts of receiving money
from the intended deliveree and driving off-post to his drug source con-
stitute, ... a vital and substantial step in his effort to deliver heroin. The fact
that the appellant's actions were thwarted by conditions over which he had no
control does not change the quality of his wrongful acts. Those overt acts
leave no doubt concerning the firmness of appellant’'s criminal intent to
complete the crime.” United States v. Goff, supra, at 820. The Goff court
adopted the judicial analysis of attempt set forth in United States v. Man-
dujanc, 499 F.2d 370 (5th Cir. 1974), cert. denied, 419 U.S. 1114, 95S.Ct. 792,
42 L.Ed.2d 812 (19753). In Mandujano, the court offered two factors to be
applied to a factual situation which will determine the existence of attempt.
"First, the defendant must have been acting with the kind of culpability
otherwise required for the commission of the crime which he is charged with
attempting. (Citation omitted).... Second, the defendant must have engaged in
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conduct that constitutes a substantial step toward commission of the crime.’
United States v. Mandujano, supra, at 376 and United States v. Goff, supra, at
819. It seems clear, however, that, where an undercover informant approaches
a suspected drug dealer with a view towards purchasing drugs from him and
the dealer does nothing more than phone his supplier to see if he can obtain
the drugs, no attempt to sell drugs has occurred since the act did not amount
to more than mere preparation. United States v. Presto, 24 M.J. 350 (C.M.A.
1987).

Where there is only mere preparation, there may be, in certain cir-
cumstances, sufficient evidence to sustain a violation of solicitation (article
134). United States v. Jackson, 5M.J. 765 (A.C.M.R. 1978), petition denied, 6
M.J. 27 (C.M.A. 1978). (Accused was charged with attempted sale of marijuana
in violation of article 80. The court found that his soliciting buyers for the
marijuana was mere preparation not amounting to attempt, but that such was
sufficient to be a violation of the solicitation article.) Assault with intent to
commit the subject offense under article 134 may also be plead when the act
fails to go beyond mere preparation. Part IV, para. 64, MCM, 1984.

2. Apparently tended to effect the commission of the intended
offense. Note the language of Part IV, para. 4b, MCM, 1984, on this aspect:
"an act [which] apparently tended to effect commission of the intended
offense.” The act tends to effect commission of the intended crime "if a
reasonable [person] in the same circumstances as the defendant might expect
the intended criminal consequences to result from the defendant's acts."
Sayre, Criminal Attempts, 41 Harv. L. Rev. 821, 859 (1928); see generally,
United States v. Thomas and McClellan, 13 C.M.A. 278, 32 C.M.R. 278 (1962).

a. Substantial step toward the intended crime. It is not
necessary that every act essential to consummation of the object crime be
performed. Stated otherwise, it is not necessary that the last act in the

chain be accomplished. United States v. Johnson, 7 C.M.A. 488, 22 C.M.R. 278
(1957); United States v. Choate, 7 C.M.A. 187, 21 C.M.R. 313 (1956)}; United
States v. LeProwse, 26 M.J. 652 (A.C.M.R. 1988). In Choate, the court offered
one indication for testing whether the overt act in question was sufficient to
constitute more than mere preparation; under the circumstances, an accused
goes beyond mere preparation when the offense would have been committed but
for some intervening event. For example, A and B agree to burglarize a
house. They wear sneakers and gloves and have a crowbar for gaining entry.
Just prior to entry, they are apprehended by the police. But for the inter-
vention of the police they would have committed the offense of burglary.
They are guilty of attempted burglary. See United States v. Choate, supra;
United States v. Schreiner, 40 C.M.R. 379 (A.C.M.R. 1968).

b. Accused's absurd belief. Where it would be patently
absurd for the accused to consider that the act would tend to effect the
commission of the intended offense, then, despite the accused’s belief, there is
no attempt. It would not be an act which "apparently would result”" in
commission of the offense. It obviously could not succeed. For example, an
accused believes that, by invoking the rites of witchcraft, he can cause his
division officer's death. Distinguish this situation, however, from a reasonable
mistake of fact by the accused, which is discussed in section 0108.F.4 ("De-
fense of impossibility”), below.
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3. Factors in determining whether a sufficient overt act has been
committed. In United States v. Johnson, 7 C.M.A. 488, 22 C.M.R. 278 (1957),
the United States Court of Military Appeals has listed the following factors
for consideration in determining whether an attempt has been committed, even
though the object offense is not consummated:

a. The character of the interruption;
b. the nearness of the consummation of the offense; and
c. the nature of the intended offense.
4, Defense of Impossibility. In United States v. Thomas and
McClellan, supra, at 283, 32 C.M.R. at 283, the leading military case on

attempts, the Court of Military Appeals stated the following with regard to
the defense of impossibility:

The two reasons for "impossibility" are ... (1) If the
intended act is not criminal, there can be no criminal
liability for an attempt to commit the act. This is
sometimes described as "legal impossibility”. (2) If the
intended substantive crime is impossible of accomplishment
because of some physical impossibility unknown to the
accused, the elements of a criminal attempt are present.
This is sometimes described as "impossibility in fact".

a. Factual impossibility. Short of the patently absurd
limitation already discussed, it generally is not a defense that the intended
offense, though proscribed by law, was, under the circumstances, factually
impossible to commit. The American Law Institute’'s Model Penal Code, § 5.01,
adopted by C.M.A. in Thomas and McClellan, states that a person is guilty of
criminal attempt if he "... purposely engages in conduct which would constitute
the crime if the attendant circumstances were as he believed them to be...."

(1) United States v. Thomas and McClellan, in which the
accused believed that they were raping an unconscious woman; in fact, she
was dead. The court held that the accused could not be convicted of rape,
because a corpse cannot be the victim of a rape. Because Thomas and
McClellan reasonably believed that their victim was alive, however, their
conviction for attempted rape was affirmed. See United States v. Gray,
41 C.M.R. 756 (N.C.M.R. 1969), rev'd on other grounds, 20 C.M.A. 63,
42 C.M.R. 255 (1970).

(2) Counterfeit drugs. The issue of factual impossibility
or mistake of fact frequently comes up where the accused has been charged
with possession or distribution of a controlled substance. In United States v.
Davis, 16 M.J. 225 (C.M.A. 1983), an airman first class was charged with
distributing what he honestly believed to be Quaaludes. The substance actually
was glycerin suppositories. The court held the true nature of the substance is
no defense to attempted distribution or possession. United States v. Hender-
son, 20 M.J. 87 (C.M.A. 1985) is in agreement. It is recommended, however,
that, if the government is uncertain whether the accused knew the drug was
fake, that attempt be charged in the alternative with larceny (by false preten-
ses) in violation of Article 121, UCMJ.
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(3) Other examples

(a) X reaches into Y's pocket with intent to steal
Y's wallet. Unknown to X, the pocket is empty. Attempted larceny has
occurred. Part IV, para. 4c(3), MCM, 1984.

(b) X fires a pistol at Y with intent to kill Y. X
is not aware that Y wears a bullet-proof vest and the bullets bounce off
harmlessly. X is guilty of attempted murder.

(c) At night, X fires into an empty bed in a dark
tent, thinking his sergeant is in it. X is guilty of attempted murder.

(d) Using a substance which is intended and
believed to be a habit-forming narcotic drug, but which turned out to be
white talcum powder, is attempted use of a narcotic. iIn United States v.
Dominguez, 7 C.M.A. 485, 22 C.M.R. 275 (1957), C.M.A. stated:

...[W]hether the accused attempted to use a narcotic drug
does not depend upon the true nature of the substance
which he used intravenously. It is clear that he intended
to commit the crime of using a habit-forming drug, that
he did an overt act toward its commission, that the crime
was apparently possible of commission, in that the
substance used seemed apparently adaptable to that
end. ...

Id. at 487, 22 C.M.R. at 277.

(e) A finding of attempted abortion is not pre-
cluded by the fact that the principal offense (abortion) was impossible of
consummation because of nonpregnancy. United States v. Woodard, 17 C.M.R.
813 (A.B.R. 1954).

(f) Y is apparently asleep; X stabs him in the
heart, intending to kill him. Later, it appears that Y was dead before X
stabbed him. Although not murder, it is attempted murder, if X's belief that
the victim was still living was, under all the circumstances, a natural and

reasonable one. Accord, United States v. Thomas and McClellan, supra.

b. Legal impossibility. If what the accused believed to be a
substantive offense is actually no crime at all, the accused cannot be convicted
of a criminal attempt. United States v. Clark, 19 C.M.A. 82, 41 C.M.R. 82
(1969). For a scholarly discussion of legal impossibility and the occasional
conceptual difficulties distinguishing it from factual impossibility, read Judge
Kilday's opinion in United States v. Thomas and McClellan, supra, at 282-92,
32 C.M.R. at 282-92. Examples of cases of legal impossibility include:

(1) United States v. Keenan, 18 C.M.A. 108, 39 C.M.R.
108 (1969), wherein the accused saw the victim being shot for the third time.
Several seconds later, the accused "finished off" the victim, but believed that
the victim was dead already. The lower court had specifically refused to find
that the victim was alive when the accused shot. Therefore, C.M.A. held that
the accused was guilty of neither murder nor attempted murder.
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(2) United States v. Clark, 19 C.M.A. 82, 41 C.M.R. 82
(1969), wherein the specification alleged that the accused: "...did, at DaNang
Air Base, DaNang, Republic of Vietnam, on or about 9 February 1968, attempt
by threats of force and violence and with wrongful intent, to exercise control
of an aircraft in flight in air commerce to wit: A Pan American Airways DC-
6B aircraft transporting United States Military Personnel to RER leave in Hong
Kong, British Crown Colony."

The specification was intended to state the offense of air piracy as prohibited
by 49 U.S.C. § 1472(i). The evidence showed that the accused attempted to
take over the aircraft while it was still on the ground waiting to take on
passengers. Held: Conviction reversed: In the absenceof 49 U.S.C. § 1472(i),
there was no offense of air piracy. Section 1472(i) described an offense only
for aircraft in flight. It was therefore legally impossible to attempt to commit
air piracy on an aircraft not in flight. Note: Section 1472(i) has been
subsequently amended to delete the "in-flight" provision.

G. Effect of completion of attempted crime. Article 80(c), UCMJ,
provides that a person subject to the code may be "convicted of an attempt
to commit an offense although it appears at the trial that the offense was
consummated.” For example, suppose an accused is charged with attempted
larceny. At trial, it is proved the larceny was actually committed. The
accused may still be convicted of attempted larceny. The accused may not be
convicted of larceny unless a larceny charge was preferred and referred for
trial. See United States v. Gray, 41 C.M.R. 756 (N.C.M.R. 1969), rev'd on
other grounds, 20 C.M.A. 63, 42 C.M.R. 255 (1970).

H. Voluntary abandonment. |f an accused performs some act with the
intent to commit an offense under the code, and the act amounted to more
than mere preparation and was in fact a substantial step toward the commis-
sion of the intended offense such that it would have apparently tended to
effect its commission, and yet the accused at some point before the offense is
actually committed repents and voluntarily abandons his efforts to commit the
offense, may he nevertheless be convicted of an attempt to commit the
offense? In a major departure from prior law, C.M.A. has held that voluntary
abandonment is an affirmative defense to an att«~pt charge. United States v.
Byrd, 24 M.J. 286 (C.M.A. 1987). In Byrd, an accused's plea of guilty to
attempted distribution of marijuana was held to be improvident where, during
the providency inquiry, the accused indicated that a prospective buyer of
marijuana (who later, of course, turned out to be an undercover informant)
approached the accused and asked the accused if he could get some marijuana
for him. The accused indicated that he thereupon made two attempts on
successive days to meet with a cab driver who was his regular supplier. The
first effort failed, but the second succeeded. The accused then took the
money provided by the buyer for the purchase and rode with the cab driver to
an off-base liquor store where he was to obtain the marijuana. The accused
further indicated in the providency inquiry that, when he arrived at the liquor
store, he decided not to go through with it because he was afraid he would be
caught bringing the marijuana back on post. Held: The accused’'s account
reasonably raised the affirmative defense of voluntary abandonment and his
plea of guilty was improvident. Notice that Byrd also stands for the proposi-
tion that voluntary abandonrient will not be a defense when the abandonment
occurs because of a fear of immediate detection or apprehension. Of course,
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whether the accused ceased his efforts to commit an offense because of a
sincere change of heart or because of a fear of immediate detection or
apprehension is a matter which may be the focus of a good deal of litigation
in a given case.

l. Lesser included offense. Article 80 is always a lesser included
offense of a substantive offense charged [Article 79, UCMJ], except where the
offense cannot be specifically intended (e.g., negligent homicide).

J. Pleading

1. General considerations. See form specifications 2 at para. 4f
(article 80 attempts), 9f (attempted desertion), 18f (attempted sedition and
attempted mutiny), 24f (attempting to compel surrender), 28f (attempting to aid
the enemy), and 54f (attempt-type assaults), MCM, 1984. With the exception
of the attempt-type assault pleadings (see Chapter VI of this study guide),
attempt pleadings follow the general format illustrated below in the sample
article 80 pleading. Note that, unlike article 81 (conspiracy), the overt act is
not alleged.

2. Sample pleading

Charge: Violation of the Uniform Code of Military Justice,
Article 80.

Specification: In that Seaman John M. Ovey, U.S. Navy, USS
Neversail, on active duty, did, at Naval Education and Training
Center, Newport, Rhode Island, on or about 1 April 19CY,
attempt to steal a wristwatch, of a value of about $150.00, the
property of Seaman E. Z. Marque, U.S. Navy.

K. Instructions. See Military Judges' Benchbook, DA Pam 27-9 (1982),
Inst. No. 3-2. Notice that, similar to the situation with conspiracy, the
military judge must instruct on two sets of elements; those of attempt as well
as the elements of the attempted offense.

L. Punishment. Part |V, para. 4e, MCM, 1984, provides that an attempt
to commit an offense carries a punishment exactly the same as if the offense
intended had been consummated, except that death or confinement in excess of
20 years may not be adjudged.

0109 REVIEW OF RELATIONSHIP BETWEEN CRIMINAL CONDUCT AND
PARTIES TO CRIMES

A. In general. From previous discussion it can be seen that, in any
given set of circumstances, elements of solicitation, conspiracy, principals and
attempts may coexist. These concepts do not always stand alone, but are
frequently intermingled. In assessing what offenses are involved in a given
set of facts, never forget that in addition to, or in lieu of, a completed
object offense, solicitation, conspiracy and attempts may also be charged.
Likewise, careful thought must be given to the relationship of "parties” (i.e.,
principals and accessories after the fact).
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B. The spectrum of crime. The various levels of criminal conduct range
from conspiring to commit a crime, through the actual commission of the
crime, to being an accessory after the fact to the crime. Criminal activity
may therefore be envisioned as a spectrum of progression through time.

THE SPECTRUM OF CRIME

/ / / /
Solicitation / Conspiracy / Attempt / Object /  Accessory

/ / / Crime /  After

/ / / /  The Fact

1.  Solicitation. If committed, solicitation occurs at the very

outset of a criminal venture. It is the first criminal step after the birth of
the venture in the accused’'s mind (i.e., the first act of putting the evil scheme
to work). It consists simply of requesting, seriously and in any manner,

another person to commit an offense. Nothing more is needed. Note that the
solicitor is also "counselling” the commission of an offense and thus may
become a principal and a conspirator if the object offense is committed or
attempted.

2. Conspiracy. If committed, conspiracy is the second criminal
step outside the sanctuary of the mind and upon the stairway to completion
of the object offense. When the person solicited agrees to participate in a
concerted action with the "solicitor" to commit a crime, then a conspiracy
agreement is formed. When an overt act is committed by any of the con-
spirators, the crime of conspiracy is complete. The overt act need only
manifest that the conspiracy is at work. A conspirator, like a solicitor, may
become a principal to the commission or attempted commission of the object
crime.

3. Attempt. If committed, an attempt occurs on the very
threshold of completion of the object crime. When an overt act amounting to
more than mere preparation, and which apparently tends to effect the object
offense, is committed, an attempt has been committed, provided that the
person intended to commit a crime.

a. Overt act. An overt act for an attempt would constitute
an overt act for conspiracy. The overt act in conspiracy, however, can be
far removed from the threshold of the object crime; it can be simply a
preparatory act, which would not be sufficient for an attempt.

b. Specific intent. The overt act must be done with the
specific intent to commit the object offense. Therefore, one cannot be guilty
of an "attempt” to commit a crime based solely on negligence (e.g., negligent
homicide).

4. Relationship between preparatory offenses and object offenses

a. Negligent offenses. It should be apparent that purely
negligent crimes are completed without any accompanying offenses of solici-
tation, conspiracy, or attempt.
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b. General intent offenses. It should also be apparent that,
although some crimes involving "general intent" can be specifically intended,
and hence attempted, they can be committed without an intervening "attempt"
(e.g., unauthorized absence caused by over-sleeping).

c. Specific intent offenses. Crimes requiring a specific intent
always involve an attempt. For example, larceny is a wrongful taking with
intent permanently to deprive another of personal property of some value. It
always includes an overt act with specific intent, the act being more than
mere preparation and apparently tending to effect commission of the larceny.
The only difference between the completed larceny and the defined attempted
larceny is that, in the "attempt,” the overt act failed. Article 80 permits
conviction of such an "attempt, " however, even though the evidence shows that
it in fact did not fail. Even in crimes involving a required specific intent, it
should be apparent that they can be and frequently are committed without the
crimes of solicitation and conspiracy having also been committed. Thus,
larceny can be committed by an individual working alone; no solicitation or
conspiracy need occur.

5. Accessory after the fact. If committed, this crime occurs
after a preceding offense has been committed. So long as some offense is
committed, it is not necessary that an intended offense actually be committed,
although that probably is the usual case. Thus, one may be guilty of being an
accessory after the fact to an attempt.

C. The spectrum of criminals. Each of the levels of criminal conduct
corresponds to a specific type of criminal party. When the object crime is
attempted or committed, all parties to that crime or its attempt are divided
into two categories: principals and accessories after the fact. For example,
one who solicits a crime becomes an accessory before the fact (and therefore
a principal) if the crime is attempted or committed pursuant to the solicitation.
Likewise, one who attempts a crime becomes a perpetrator (and therefore a
principal) of a criminal attempt.

THE SPECTRUM OF CRIMINALS

/ / / / / /
Solicitor /Conspir- /Attemptor¥ /Accessory/ Aider / Perpe- / Accessory
/ator / /Before / And / trator / After The
/ / /The Fact/ Abettor / / Fact
*Note: Solicitors, conspirators, and attemptors may become principals if the

object crime is attempted or committed

1. Principal

a. Included parties. Under article 77, a principal is one who:

(1) Commits the object offense;
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(2) aids in its commission;

(3) abets (encourages) its commission;
{(4) counsels (advises) its commission;
(5) commands (requests) its commission;
(6) procures (hires) its commission; or

(7) causes an act to be done which, if directly per-
formed, would be punishable by the code.

b. Relationship of parties to conduct short of the completed
crime. Any one of the seven specific acts which make one a principal can
also be committed by a solicitor, conspirator, or attemptor. For example, one
who conspires with others to commit a crime is guilty as a principal if the
crime is committed pursuant to the unlawful agreement. The conspirator
becomes at least an accessory before the fact, and, depending on the role the
conspirator played in the actual commission of the crime, may also be an aider
and abettor or the actual perpetrator.

2. Accessory after the fact. The accessory after the fact aids or
assists a person known to have committed a crime, with the intent of assisting
the criminal to evade apprehension, prosecution, or punishment. A perpetrator
and an aider and abettor cannot also be accessories after the fact to their
own crimes.
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Criminal Law

Study Guide
Rev. 3/89
CHAPTER I
PLEADING
0201 CHARGE AND SPECIFICATION. R.C.M. 307, 601-604; Part IV, MCM,

1984. (Key Numbers 552, 950-971)

A. General format of military pleading. Pleadings in military criminal
cases follow a traditional format of charge and specification. Together, the
charge and specification, much like criminal informations in civilian prosecu-
tions, set forth the statutory authority for the prosecution and the specific
factual averments which constitute the alleged offense. Military pleadings tend
to be shorter than most civilian informations or indictments.

B. The charge. The charge portion of the military pleading is merely a
citation of the article of the Uniform Code of Military Justice which the
accused allegedly violated. Corresponding citations to the U.S. Code are not
used; the article of the code is sufficient. For example, in a larceny case, the
charge would be as follows:

Charge: Violation of the Uniform Code of Military Justice, Article
121

C. The specification. The specification contains allegations of facts
constituting the offense charged. Part IV, subparagraph (f) of each punitive
article, MCM, 1984, contains sample formats for specifications for most of the
common offenses under the code. Care is necessary when using the MCM
samples, however. Each sample must be tailored to the facts in each case.
Although the samples in the MCM, 1984, appear to be correct, subsequent
cases must be constantly examined to ensure that any case-law modifications
are followed.

D. Each specification a separate offense. Each specification alleges a
distinct, separate offense. Thus, each specification is similar to a count in
civilian criminal pleadings to which pleas must be entered and for which
findings must be returned.

0202 NUMBERING OF CHARGES AND SPECIFICATIONS
A. Terms

1. Charge. An "original" charge (i.e., one alleged when the charge
sheet was prepared) is simply labeled "Charge.”" Where other allegations arise
subsequent to the preferral of the initial charge, an "additional” charge (i.e.,
one preferred at a later time and added to the original charge sheet) is labeled
"Additional Charge."
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2. Specification. All specifications, whether original or additional,
are simply labeled "Specification" and, if necessary, given a number; there is
no such thing as "Additional Specification."

B. Numbering

1. One only. If there is only one charge, it is referred to simply
as "the charge" and is not numbered. Likewise, if there is only one specifi-
cation under a particular charge, it is called "the specification” and is not
numbered.

2. Multiple

a. Charge. |If there is more than one charge, number the
first one with a Roman numeral "|," the second "Il," etc. [t is traditional and
customary to list the charges in the order of their normal numerical sequence
in the UCMJ (i.e., an article 86 is listed before an article 121 charge); the
trial counsel may, however, desire charges to be arranged in a different
sequence in order to make the order of proof more logical or for other actual
reasons.

b. Specification. If there is more than one specification
under a particular charge, number the first one with an Arabic numeral "1,"
the second "2," etc.

C. Additional charges and specifications. Use the same
numbering and listing system (i.e., Roman numerals for the charges (if more
than one) and Arabic numerals for the specifications (if more than one under
that charge)). List additional charges in sequence set forth above, but after
all original charges.

3. Multiple specifications under one charge. All specifications
alleging violations of a particular article of the code are listed as separate
specifications under a single charge. See the examples immediately below. An
additional charge, however, must be pleaded separately from original specifica-
tions alleging violations of the same code article.

4. Example:
Charge |: Violation of the Uniform Code of Military
Justice, Article 85
Specification 1: - - - (words alleging desertion)
Specification 2: -~ - (words alleging another offense
of desertion)
Charge Ii: Violation of the Uniform Code of Military
Justice, Article 86
Specification 1: - - - (words alleging an unauthorized
absence)
Specification 2: - - - (words alleging another un-
authorized absence)
Specification 3: - - - (words alleging a third un-

authorized absence)




Charge Il1: Violation of the Uniform Code of Military
Justice, Article 121
Specification: - - - (words alleging a larceny)
Additional Charge 1I: Violation of the Uniform Code of
Military Justice, Article 86
Specification 1: - - - {(words alleging yet another
unauthorized absence)
Specification 2: - - - (words alleging still another un-

authorized absence)

Additional Charge 1I: Violation of the Uniform Code of
Military Justice, Article 108

Specification: - - - (words alleging an offense of
wrongful disposition of govern-
ment property).

5. Article subdivisions. The particular subdivision of an article of
the code is not cited in the charge. For example:

a. "Article 86," not 86(2) nor 86(3).
b. "Article 85," not 85(a), nor 85(b), nor 85(c), nor85(a)(1).

c. The only exceptions are articles 106a (espionage), 112a
(drugs), and 123a (bad checks).

0203 SPECIFIC CONTENTS OF SPECIFICATIONS
(Key Numbers 552-853)

A. Overview. The purpose of this section is to provide a detailed guide
to drafting specifications. Specifications contain factual allegations about two
matters: (1) The alleged offense; and (2) jurisdiction. Much of the material in
this section is relevant when ascertaining if a specification adequately informs
the accused of the allegations which he must defend against. Also relevant is
the doctrine of variance which is more fully discussed in section 0205.E of this
chapter. Also, consult the discussion to R.C.M. 307c.

1. Allegations about the alleged offense. The specification must
allege, either expressly or by fair implication, all the elements of the alleged
offense and all necessary words importing criminality (e.g., "wrongfully,"

"unlawfully,” "without authority”). Part IV, MCM, 1984,, is a generally reliable
guide to pleading the offense, subject to the caveats discussed in section
0201.C of this chapter.

2.  Jurisdictional allegations. In United States v. Alef, 3 M.J. 414
(C.M.A. 1977), the Court of Military Appeals mandated that the prosecution
must "affirmatively ... demonstrate through sworn charges/indictment the
jurisdictional basis for trial of the accused ...." Id. at 419. Thus, each
specification was required not only to allege an offense under the code, it
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was also necessary to recite the facts upon which court-martial jurisdiction
over the offense was predicated. This is no longer necessary. In the U.S.
Supreme Court decision in Solorio v. United States, 483 U.S. __, 107 S.Ct.
2924, 97 L.Ed.2d 364 (1987), the Court held that court-martial jurisdiction
exists over every offense committed by military personnel simply by virtue of
their status as members of the military. It therefore no longer matters
whether the offense is "service connected.”" It should also be noted at least
one court has held that Solorio applies to offenses committed prior to the date
of that decision. United States v. Starks, 24 M.J. 857 (A.C.M.R. 1987).

B. Description of the accused

1. Identification
a. Name. Recite the accused’'s full name: first name, middle
name or initial, last name. {f the accused is known by an alias, the accused

should be charged under his or her true name. If the accused does not admit
which nama is his or her true name, the accused should be charged under the
name appearing on his or her enlistment contract, with the alias also recited
(e.g., "Seaman John P. Jones, U.S. Navy, USS Neversail, alias Rear Admiral

Raymond P. Johnson, U.S. Navy, Fourth Naval District....").
b. Military association. The specification should recite the
accused's rank or grade, armed force, and unit or organization. If the

accused's rank or grade has changed since the date of the alleged offense,
the accused should be identified by his or her present grade, followed by his

or her grade at the time of the offense (e.g., "Seaman John P. Jones, U.S.
Navy, then Seaman Apprentice, U.S. Navy, USS Neversail....").
cC. Examples:

(1) "In that Seaman Waldo Thurdgrinder Smeen, U.S.
Navy, USS Woonsocket,..."

(2) "In that Yeoman Third Class Vincent R. Lightning-
typer, U.S. Navy, Naval Justice School, Newpott, Rhode Island,..."

(3) "iIn that Staff Sergeant John X. Ropeadope, U.S.
Marine Corps, Marine Fighter Attack Squadron 314, Marine Aurcraft Group 11,
Third Marine Aircraft Wing, Fleet Marine Force Pacific,

2. Pleading jurisdiction over the accused

a. Basic format. A court-martial generally has jurisdiction
to try only military members on active duty. Therefore, each specification
should clearly recite the accused’'s active duty status. One way of pleading
jurisdiction over the accused is to use the words "on active duty” immediately
after the description of the accused. For example:

"In that Ensign Bertha D. Blooze,

U.s. Navy, USS Vulcan, on active
duty, did,
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It should be noted, however, that in United States v. Hatley, 14 M.J. 890
(N.M.C.M.R. 1982), the court held that the omission of the words "on active
duty” from a speCIflcatlon did not prevent it from stating an offense. It is
still recommended that "on active duty" be alleged in every specification.

b. Special problems. Sometimes more than just "on active
duty” will be necessary. When special circumstances cause court-martial
jurisdiction to be asserted or retained over one who would not normally be
subject to such jurisdiction, those circumstances should be pleaded. For
example:

(1) Jurisdiction retained after expiration of enlistment.
Suppose that the accused is not tried until after the expiration of his or her
current enlistment, but charges were preferred before the expiration. The
specification should recite:

"In that Seaman Fritz D. Katz, U.S. Navy, Naval Air
Station, Willow Grove, Pennsylvania, on active duty, over
whom court-martial jurisdiction is asserted by virtue of
the preferral of this specification, on 29 December 19CY
(-1), before the expiration of his enlistment on 1 January
19CY, did..."

(2) Reservist failing to report for active duty. Suppose
that a reservist failed to report for active duty for training. The resulting
unauthorized absence specification should allege the facts surrounding the
activation:

"In that Boatswain's Mate Third Class Jacob D. Snake,
U.S. Naval Reserve, Naval Support Activity, Philadelphia,
Pennsylvania, on active duty, who was lawfully ordered on
11 January 19CY to a period of forty-five days active
duty for training to commence on 2 February 19CY, did..."

C. Description of time of offense. The time and place of the commis-
sion of the offense charged should be stated in the specification with suffi-
cient precision to identify the offense and enable the accused to understand
the particular act or omission alleged. United States v. Sell, 3 C.M.A. 202, 11
C.M.R. 202 (1953).

”

1.  Use of "on or about.” In alleging the time of an offense, it is
proper and usually advisable to allege it as "on or about” a specified day.
This phrase must be construed reasonably in the light of the circumstances of
the particular case. United States v. Nunn, 5C.M.R. 334 (N.B.R. 1952) (within
narrow limits); United States v. Squirrell, 2 C.M. A, 146, 7 C.M.R. 22 (1953);
and United States v. Brown, 4 C.M. A, 683, 16 C.M.R. 257 (1954). Where time
is of the essence of the crime, an allegation concerning the date of the
offense becomes a matter of substance. For example, the date of the offense
would doubtless be of substance in a prosecution for violating a Sunday Blue
Law, or possibly a prosecution for statutory rape. Otherwise, allegation of the
time is not a matter of substance, and an approximation of the date of
occurrence is sufficient, unless it is so inaccurate or vague as to prevent the
accused from preparing a defense. United States v. Brown, supra, (three-
month variation held not fatal).
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2. Hour: The exact hour of the offense is ordinarily not alleged
except in certain absence offenses (e.g., failure to go to appointed place of
duty, Article 86(1), UCMJ). However, if the exact hour of the offense is
alleged, use the 24-hour clock system.

3. Extended periods. When the accused’s alleged conduct extends
over a period of time, or when the exact date of the alleged conduct cannot
be precisely stated, it is proper to allege that the offense occurred over a
period of time (e.g., from about 15 January 19CY to about 22 February 19CY).
When the accused has committed a series of acts which are parts of a
continuous course of action, such as conspiracy, such may be alleged as a
single continuing offense over a period of time. Other examples of such
continuous courses of action would include:

a. Embezzlement -- United States v. Maynazarian, 12 C.M.A.
484, 31 C.M.R. 70 (1961);

b. continuing adultery with one woman -- United States v.
Frayer, 11 C.M.A. 600, 28 C.M.R. 416 (1960); and

cC. several acts of sodomy -- United States v. Lovejoy, 20
C.M.A. 18, 42 C.M.R. 210 (1970).

4. Practical suggestions. As a general rule, it is wiser to allege
"on or about” a specific date rather than pleading that a single offense
occurred sometime during an extended period. Should the date proven at trial
vary from that alleged, fatal variance will result only if the discrepancy in
dates has misled the accused. Pleading an extended period of time is useful,
however, when the offense consisted of separate acts committed over a period
of time, such as conspiracy or embezzlement. Combining several instances of
use of marijuana into only one specification alleging wrongful use of marijuana
over a period of time is permissible, so long as the accused is not misled.
United States v. Means, 12 C.M.A. 290, 30 C.M.R. 290 (1961). Instead of being
liable for punishment for several separate, distinct offenses, the accused is
subject to punishment as if he or she had committed only one offense.
Accordingly, attempts to combine separate, distinct crimes into a single
continuing offense are generally unwise.

D. Description of the place of offense. It is usually unnecessary to go
into such details as the name of the street or the number of the building, if
any, in which the offense takes place. United States v. Means, supra.
However, some acts are offenses only if committed in a particular place. in
that event, it may be necessary in a given case to identify the street,
building, or location. For example, a specification alleged that the accused
violated a lawful general order by appearing "at Frankfurt am Main, Germany

. in a public establishment in a field uniform.” The order prohibited wearing
of such a uniform "outside military installations.” C.M.A. held that the
specification did not contain sufficient averment that the public establishment
was outside of a military installation and concluded that the specification did
not show sufficient facts to show an order violation. United States v. Crooks,
12 C.M.A. 667, 31 C.M.R. 263 (1962). See also United States v. Rowe, 13
C."M.A. 302, 32 C.M.R. 302 (1962); United States v. Van Valkenberg, 42 C.M.R.

403 (A.C M.R. 1970); and United States v. Williams, 17M.J. 207 (C.M.A. 1984).
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E. Description of type of principal

1. Article 77 rule. All principals are charged as if each was the
actual perpetrator. For example, if A is an accessory before the fact to B's
larceny, the specification against A would nonetheless allege: "In that A ...

did steal..."”

2, Exception. Notwithstanding the provisions of article 77, it
occasionally may be wise to specify the role the accused played in the criminal
enterprise. An example of such a rare exception is United States v. Petree, 8
C.M.A. 9, 23 C.M.R. 233 (1957), wherein the specification did not charge the
accused as the driver but merely as a passenger. "Thus, in the absence of any
allegation that the accused was the driver of the vehicle, or that as a
passenger he aided and abetted the driver in unlawfully fleeing the scene of an
accident, the specification wholly fails to allege an offense.” The court also
held the specification to be "fatally defective" under the doctrine of the
military superior-subordinate relationship "because of the failure to allege that
the accused as a passenger was senior in rank and command under conditions
which would permit him to issue orders to the driver." 1d. at 13, 23 C.M.R. at
237.

F. Description of victim
1. General rule. If the offense alleged constitutes an offense
against the person or property of an individual, that person should be des-
cribed as follows: i.e., first name, middle initial, and last name. If a military

person, the victim's rank or grade and armed force should also be alleged.
This will identify that individual more specifically.

2. Rank-related offenses. Some offenses require that the rank or
grade of a victim be alleged in order to set forth an offense. For example, in
disobedience of a superior officer, in violation of article 90, rank may be
essential to establish the element of "superiority."

3. Status-related offenses. Some offenses require that the
victim's status as a person subject to the code be alleged and proven. For
example, using provoking words (article 117) is an offense only if the person
toward whom the words were used is one subject to the Uniform Code of
Military Justice. See sample specification, Part IV, para. 42f, MCM, 1984,
which identifies the victim as: " towards Sergeant , U.S. Air
Force...” If the victim were a reservist, it would be necessary to add active
duty status (e.g.: " ... towards Lieutenant Junior Grade Harold R. Brown, U.S.
Naval Reserve, on active duty").

4. Name unknown. Occasionally the exact identity of the victim
may be uncertain. For example, in United States v. Suggs, 20 C.M. A. 196, 43
C.M.R. 36 (1970), assault victims were described merely as "armed forces
policemen.” C.M.A. held that, under the circumstances, such pleading was
sufficiently particular. The court noted that the specification provided further
identifying information in its allegations of date, time, and place. Moreover,
the accused had pleaded guilty and had not moved for appropriate relief in the
nature of a bill of particulars. There was no risk that the allegation of the
victims' identity was so vague as to risk misleading the accused. See also
United States v. Calley, 46 C.M.R. 1131 (A.C.M.R.), aff'd, 22 C.M.A. 534, 48




C.M.R. 19 (1973), in which murder specifications alleging numbers of "Oriental
human beings whose names are unknown" formed the basis of conviction.
Vague descriptions of the victim are unwise, because they invite defense
assertions that the pleading is fatally defective. Thus, when the exact identity
of the victim is unknown, he or she should be described as accurately as

possible, such as by any alias or by a general physical description (e.g., "a
Caucasian adult male of unknown identity").

G. Description of value. In property offenses, such as larceny, the
value of the property determines the authorized maximum punishment.
Whenever value is an aggravating matter, it must be specifically alleged.
Exact value should be alleged if known. If only an approximate value is
known, it may be alleged as "of a value of about...." If several items are the
subject of the offense, the value of each item should be stated, follcwed by a
statement of aggregate value: e.g., "... one shirt, value $3.50; one pair of shoes,
value $14.00; one camera, value $220.00; one package of chewing gum, value
$0.20; of a total value of $337.70."

H. Description of property

1. Generic terms. In describing property, generic terms should
be used, such as "a watch"” or "a knife," and descriptive details such as make,
color and serial number usually should be omitted. However, in some instan-
ces, details may be essential to the offense. For example, the length of a
knife may be important in prosecuting a violation of a general regulation or in
a carrying concealed weapons case, in order to establish its dangerous nature.

2. Sufficient identity. Specifications should sufficiently identify
property in order to inform the accused of what he/she must defend against
and in order to protect the accused from a second prosecution for the same
offense. The courts are usually tolerant of somewhat vague descriptions of
property when the record clearly establishes that the accused was not misled
by the lack of specificity in pleading. Thus, in United States v. Krebs, 20
C.M.A. 487, 43 C.M.R. 327 (1971), C.M.A. upheld a larceny specification which
alleged "goods, of a value of about $1,678.00...." C.M.A. noted that the accused
had pleaded guilty to the specification. Moreover, the military judge specific-
ally inquired into the defense’'s understanding of what specific property was
involved. On the record, the defense counsel stated the various items that
comprised the alleged "goods," and also stated that there was no possibility
that the accused had been misled. In United States v. Alacantara, 18 C.M.A.
372, 40 C.M.R. 84 (1969), C.M.A. reluctantly upheld a larceny specification
which alleged that the accused stole "foodstuffs.” C.M.A. held that there was
no risk of the accused having been misled, but that the individual items were

1own and, for sake of precision, should have been alleged. 1n United States
v. Kinard, 15M.J. 1052 (N.M.C.M.R. 1982), the Court of Review determined that
a specification which, in describing the subject of a larceny, did not contain
the words "property of the U.S. Navy" was not fatally defective.

i Description of written instruments, orders, and oral expressions

1.  Written instruments. When a written instrument or a part of it
forms the gist of the offense, the specification should set forth the writing,
preferably verbatim. R.C.M. 307, MCM, 1984 (discussion).
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a. Example: A is charged with forgery of a check. A
verbatim copy of the check (photocopy if possible) should be inserted in the
specification. See sample specification, Part IV, para. 49f, MCM, 1984.

b. Example: A is charged with wrongful possession of a
pass. A copy of the pass should be inserted in the specification. See sample
specification, Part 1V, para. 77f, MCM, 1984.

2. Orders

a. General orders (Article 92(1), UCMJ). A specification
alleging a violation of a general order or regulation, under Article 92(1),
UCMJ, must clearly identify the specific order or regulation allegedly violated.
The general order or regulation should be cited by its identifying title or
number, section or paragraph, and effective date. It is not necessary to recite
the text of the general order or regulation verbatim. For example, a specifi-
cation alleging a violation of the general regulation prohibiting possession of
alcoholic beverages aboard a ship will cite the applicable general regulation as
"... Article 1150, U.S. Navy Regulations, dated 26 February 1973...." It is
necessary, however, to set forth in the specification the specific acts which
constitute the violation. United States v. Bunch, 3 C.M.A. 186, 11 C.M.R. 186
(1953); United States v. Crooks, 12 C.M.A. 677, 31 C.M.R. 263 (1962); see
sample specification, Part 1V, para. 16f, MCM, 1984, e.g., "by wrongfully
possessing beer aboard ship...."

b. Other orders (Article 92(2), UCMJ). When the order
allegedly violated is other than a general order or regulation, such an "other
lawful order” (Art. 92(2), UCMJ) should be quoted verbatim or described
exactly in the specification. This fully apprises the accused of the specific
misconduct allegedly committed. When the order is an oral order, not only
should it be quoted verbatim, but the phrase "or words to that effect” should
be added after the quotation. "Or words to that effect" will provide for the
possibility of a minor variance in proof of the exact words used in the order.
See sample specification, Part IV, para. 16f, MCM, 1984, Where the written
order is not quoted verbatim or may be violated in more than one way, the
specification must also allege the manner in which it was violated.

C. Negating exceptions. |f the order contains exceptions, it
is generally not necessary that the specification contain an allegation negating
the exceptions. For example, in United States v. Gohagen, 2 C.M.A. 175, 7
C.M.R. 51 (1953), the accused was charged with violation of a Far Eastern
Command regulation by wrongfully possessing a hypodermic needle and syringe.
The regulation prohibited possession of hypodermic needles and syringes except
for treatment of disease or household use; but the specification did not allege
that the accused's possession was not for treatment of disease or household
use. C.M.A. held that such a negation of the regulation's exceptions was
unnecessary in the pleadings. See also United States v. Blau, 5 C.M.A. 232,
17 C.M.R. 232 (1954); United States v. Tee, 20 C.M.A. 406, 43 C.M.R. 246
(1971).

J. Amendments to specifications: R.C.M. 603

1. Prior to arraignment. R.C.M. 603, MCM, 1984, permits minor
changes to the charges and specifications prior to arraignment by "Any person
forwarding, acting upon or prosecuting charges on behalf of the United States

2-9




except an [Article 32] investigating officer...” This would allow a legal/
discipline officer, legal clerk, or trial counsel to make appropriate pen-and-ink
changes.

2. After arraignment. The military judge may, under R.C.M. 603,
grant motions to permit minor changes in the charges and specifications at any
time after arraignment, but prior to findings. Accord, United States v.
Krutsinger, 15 C.M.A. 235, 35 C.M.R. 207 (1965).

3. Minor changes defined. "... [A] specification may be amended if
the change does not result (1) in a different offense or in the allegation of an
additional or more serious offense, or (2) in raising a substantial question as
to the statute of limitations, or (3) in misleading the accused.” United States
v. Johnson, 12 C.M.A. 710, 711, 31 C.M.R. 296, 297 (1962); United States v.
Brown, 4 C.M.A. 683, 16 C.M.R. 257 (1954). Minor changes inciude those
necessary to correct inartfully drafted specifications or those which reduce the
seriousness of the offense. Additionally, should the defense object to the
sufficiency of the jurisdictional language alleged, there is authority for the
proposition that the specification can be amended at any time prior to the
announcement of findings. See United States v. Graham, 9 M.J. 556 (N.C.M.R.
1980) (Dunbar, J., concurring).

0204 SUFFICIENCY OF A SPECIFICATION (Key Number 552)

A. Sufficiency. Each specification must usually include, either expressly
or by fair implication, allegations of all the facts that constitute elements of
the offense charged, as well as all necessary words importing criminality.
Thus, when the specification is read, it must describe acts that are clearly and
unequivocally an offense. United States v. McCollum, 13 M.J. 127 (C.M.A.
1982).

1. Pleading elements. As a general rule, all of the elements of
the offense alleged must be pleaded, either expressly or by fair implication, or
it is fatally defective. United States v. Fleig, 16 C.M.A. 444, 37 C.M.R. 64
(1966); United States v. Petree, 8 C.M.A. 9, 23 C.M.R. 233 (1957). The sample
specifications in Part IV, MCM, 1984, are generally reliable forms that include
all the elements of each offense. 1If a specific intent or state of mind is an
element of the offense, it must be alleged. See, e.g., United States v. Wade,
14 C.M.A. 507, 34 C.M.R. 287 (1964), which held that "intent to defraud” and
"intent to deceive” under Article 123A, UCMJ (bad check law) are separate and
distinct elements. Pleading "intent to deceive" does not adequately allege the
requisite "intent to defraud.”

2. Words importing criminality. If the alleged act is not itself an
offense, but is made an offense either by applicable statute (including articles
133 and 134) or regulation or custom having the effect of law, then words
importing criminality such as "wrongfully," "unlawfully, " "without authority, " or
"dishonorably” (depending upon the nature of the particular offense involved),
should be used to describe the accused's acts. United States v. Hoskins, 17
M.J. 134 (C.M.A. 1984) ("burglariously enter" fatally insufficient); compare
United States v. Lee, 19 M.J. 587 (N.M.C.M.R. 1984) ("without authority” not
essentia; to desertion specification).




a. Example: Assaults. Sample specification, Part IV, para.
54f(2), MCM, 1984, alleges assault consummated by a battery, describing the

accused's acts as " ... did ... unlawfully strike...." "Unlawfully” is a necessary
word importing criminality; without it, the specification would describe an act
(i.,e., " ... did ... strike ...") which might or might not be an offense. Not all

strikings of another person are criminal; the accused, for example, may have
struck in self-defense. Without "unlawfully,” the battery sample specification
would be fatally defective for failure to state an offense. Compare, however,
sample specification, Part IV, para. 54f(1), MCM, 1984, which alleges simple
assault and describes the accused’'s conductas " ... did ... assault...." Theword
"assault" itself denotes a criminal act; therefore, other words such as "unlaw-
fully” are unnecessary.

b. Example: Possession of marijuana. A specification which
alleged that the accused "... did ... have in his possession marijuana... " was
held in United States v. Brice, 17 C.M.A. 336, 38 C.M.R. 134 (1967), to be
fatally defective for failure to allege an offense. Under some circumstances,
possession of marijuana can be lawful; therefore, a word importing criminality,
such as "wrongfully” or "unlawfully," is necessary. See also United States v.
Showers, 45 C.M.R. 647 (A.C.M.R. 1972) (attempted sale of heroin) and United
States v. DeStefano, 5 M.J. 824 (A.C.M.R. 1978) (possession and use of mari-
juana as conduct unbecoming an officer).

c. Example: Jumping from a ship. A specification that the
accused "did, wrongfully and unlawfully,... through design jump from USS
intrepid (CVS 11) into the sea,” is sufficient to state an offense in violation
of article 134 since the pleading eliminates any possibility that the accused
was pushed or slipped, or that the incident otherwise resulted from misfortune,
accident, or negligence. It also makes clear that the accused did not jump
overboard in the course of his legitimate duties or for some purpose which
might be completely innocent. Such conduct could not possibly have any result
other than the disruption of good order and discipline. United States v.
Sadinsky, 14 C.M.A. 563, 34 C.M.R. 343 (1964).

d. Example: Striking noncommissioned officer. A specifica-
tion alleging that the accused did strike his superior noncommissioned officer
who was then in the execution of his office stated an offense despite the lack
of a specific averment of wrongfulness or unlawfulness, as a striking properly
alleged as a violation, of an article relating to striking a noncommissioned
officer is implicity unlawful. United States v. Jones, 12 M.J. 893 (A.C.M.R.
1982).

e. Caveat: The mere addition of a word, or many words
"importing criminality,"” however, will not always result in alleging an offense.
If the alleged act of the accused would not under any circumstances be an
offense, the mere addition to the specification of words importing criminality
will not convert the act into an offense. For example: "... Rollo ... did, with
deliberate premeditation unlawfully, wrongfully, maliciously and willfully
entertain thoughts with intent to irape Sophia Decren,” alleges no offense.
Thought alone, no matter how evil, is no crime.




3. Matters in aggravation. Aggravating circumstances which
increase the maximum authorized punishment must be alleged in order to
permit the possible increased punishment. Other matters in aggravation may
be pleaded to a reasonable extent, but extensive recitations of aggravating
circumstances is usually unwise. Thus, failure to allege matters in aggravation
does not render the specification fatally defective because of insufficiency, but
it does prevent imposition of more severe punishment. United States v.
Beninate, 4 C.M.A. 98, 15 C.M.R. 98 (1954); United States v. May, 3 .C.M.A.
703, 14 C.M.R. 121 (1954).

a. Required matters in aggravation. If the maximum
punishment authorized is based upon a particular aggravating fact or cir-
cumstance, that aggravating matter must be pleaded in order to permit use of
the increased maximum punishment.

(1) Example: Unauthorized absence. The maximum
authorized punishment for unauthorized absence depends upon the length of
the absence. Thus, the duration of the unauthorized absence must be pleaded.
See United States v. Lovell, 7 C.M.A. 445, 22 C.M.R. 235 (1956) and United
States v. Crumley, 40 C.M.R. 912 (N.B.R. 1969).

(2) Example: Drunken driving. A drunken driving
specification did not allege that the accident resulted in personal injury.
Although the evidence established that a personal injury did result, the
aggravated punishment for drunken driving resulting in personal injury was not
authorized because the aggravated circumstances were not pleaded. United
States v. Grossman, 2 C.M.A, 406, 9 C.M.R. 36 (1953).

(3) Example: Desertion. In order to trigger the
increased maximum confinement sentence (three years vice two) for desertion
terminated by apprehension, the apprehension must be pleaded. United States
v. Nickaboine, 3 C.M.A. 152, 11 C.M.R. 152 (1953); United States v. Beninate, 4
C.M.A. 98, 15 C.M.R. 98 (1954).

b. Nonessential matters in aggravation. There is no legal
prohibition against including aggravating facts which do not affect the
authorized maximum punishment. For example, the quantity of drugs is

frequently alleged in a specification alleging distribution of drugs. Quantity
does not affect the authorized maximum punishment in most drug offenses, but
it is a factor which may be important in determining an appropriate sentence
in each case. Value does not have to be alleged in a robbery specification,
but it is a good idea. Extensive additions to specifications are usually unwise,
however. Although not impermissible, such additional nonessential aggravating
matters are not favored. For example, C.M.A. allrwed the addition of the
words "... as a result of said absence missed said ship when she sailed ..." to
an unauthorized absence specification, but clearly indicated a strong dis-
approval of such pleading. United States v. Venerable, 19 C.M.A. 174, 41
C.M.R. 174 (1970). In United States v. Bobadilla, 19 C.M.A. 178, 41 C.M.R. 178
(1970), C.M.A. indicated that the only correct matter to be pled in aggravation
is that which is functional in determining the maximum punishment. However,
C.M.A. declined to disapprove the conviction because the accused was not
misled by the pleadings.




4, Specificity. The specification must be sufficiently specific,
detailed, and precise to notify the accused of the specific conduct charged, to
enable the accused to prepare a defense, and to protect the accused against
double jeopardy. Specificity must not be confused with elaborate detail. Only
the basic operative facts that make the accused's conduct criminal should be
pleaded. Specific evidence supporting the factual allegations should not be
included in the specification. Detailed pleading of evidence only invites
confusion and variance at trial.

a. Example: Proper pleading. "... did ... steal one camera,
of a value of $350.00, the property of the Navy Exchange, Naval Education and
Training Center, Newport, Rhode Island...."

b. Example: Improper pleading. " ... did ... wrongfully
take, with intent to deprive the owner permanently thereof, one Bigbux CV-8E
camera, serial number 8E-9018787, of a value of $350.00, the property of the
Navy Exchange, Naval Education and Training Center, Newport, Rhode Island,
by entering said Navy Exchange, removmg said camera from its shelf, and
concealing said camera under sai<i accused's coat, and thereby removing said
camera from the premises of said Navy Exchange."

5 Duplicity

a. Rule. One specification should not allege more than one
offense, either conjunctively or in the alternative. R.C.M. 307 (discussion G),
MCM, 1984. In United States v. Harris, 4 C.M.R. 444, 447 (N.B.R. 1952), the
Navy Board of Review defined duplicity as "the joining in one count of two or
more distinct offenses.”

-- Example: A specification should not allege that the
accused "lost and destroyed” or "lost or destroyed" certain property.

b. Apparent exceptions

(1) If two acts or a series of acts constitute one
offense, they may, of course, be alleged conjunctively.

(2) Example: Burglary requires two acts -- breaking
and entering -- to constitute the one offense. See United States v. Hoskins,
17 M.J. 134 (C.M.A. 1984).

(3) Series of acts constituting a continuing course of
conduct. United States v. Means, 12 C.M.A. 290, 30 C.M.R. 290 (1961); United
States v. Voudren, 33 C.M.R. 722 (A.F.B.R. 1963).

(a) Example: Wrongful use of marijuana over a
period of time. United States v. Means, supra.

(b) Example: Commission of adultery on several
occasions. United States v. Frayer, 11 C.M.A. 600, 29 C.M.R. 416 (1960).

(c) Example: Negotiating a series of bad checks.
United States v. Carter, 21 M.J. 665 (A.C.M.R. 1985).




c. Liberal application. Case law has been quite liberal in
permitting duplicity (i.e., pleading several offenses in one specification).

(1) Example: In United States v. Means, supra, the
specification alleged use of marijuana at two different places during a period
of six months. Upon arraignment, the accused unsuccessfully moved for relief
for several reasons, including duplicity. C.M.A. expressly approved "... the
practice of pleading a series of acts of the same kind which can be considered
part of a course of action, because 'where but a single statutory prohibition is
involved ... the effect of joining several violations as one, redounds to the
benefit of the accused.'” 12 C.M.A. at 293, 30 C.M.R. at 293. (Quoting
Korholz v. United States, 269 F.2d 897 (10th Cir. 1959), with approval). Cf.
United States v. Paulk, 13 C.M.A. 456, 32 C.M.R. 456 (1963).

(2) Example: In United States v. Lovejoy, 20 C.M.A. 18,
42 C.M.R. 210 (1970), one specification alleged several acts of sodomy. The
court used the following language in upholding the pleading: "... a continuous
series of acts extending over a period of time and motivated by a single
impulse may properly be alleged as a single offense.... In these circumstances
it was both reasonable and fair for the Government to forgo measurement of
the separateness of each act to charge all as a single offense.” 42 C.M.R. at
212. See also United States v. Hall, 6 C.M.A. 562, 20 C.M.R. 278 (1955).

B. The test for legal sufficiency of a specification

1. The test. The true test of the sufficiency of an indictment is
not whether it could have been made more definite and certain, but whether it
contains the elements of the offense intended to be charged and sufficiently
apprises the defendant of what he must be prepared to meet; and, in case any
other proceedings are taken against him for a similar offense, whether the
record shows with accuracy to what extent he may plead a former acquittal or
conviction. Furthermore, when the pleadings have not been attacked prior to
findings and sentence, it is enough to withstand a broadside charge that they
do not state an offense, if the necessary facts appear in any form or by fair
construction can be found within the terms of the specification. United States
v. Sell, 3 C.M.A. 202, 11 C.M.R. 202, 206 (1953); United States v. Petree, 8
C.M.A. 9, 23 C.M.R. 233 (1957); see also United States v. Suggs, 20C.M.A. 196,
43 C.M.R. 36 (1970); United States v. McCollum, 13 M.J. 127 (C.M.A. 1982);
United States v. Ermitano, 19 M.J. 629 (N.M.C.M.R. 1984).

2. Flexible application

a. Liberal application where unquestioned. If the accused
does not question the sufficiency of the specification prior to completion of
the trial (e.g., by a motion for appropriate relief), this test is liberally applied:
Do "... the necessary facts appear in any form, or by fair construction ...
within the terms of the specification?” United States v. Sell, supra. |If the
specification is not attacked until after trial, it is clearly not enough for the
accused to argue that the specification could have been made more definite
and certain. In fact, absent a showing of prejudice, the specification must be
so defective that "it cannot within reason be construed to charge a crime."
United States v. Watkins, 21 M.J. 208, 210 (C.M.A. 1986).




b. Strict scrutiny where challenged. On the other hand, if
the accused asks for clarification or further particularity at the trial, review-
ing authorities will be much more exacting in testing the sufficiency of the
specification.

3. Three-pronged test

a. Are all of the elements stated?

b. Does it adequately inform the accused of what allegations
must be met?

c. Will the specification and the record protect the accused
against double jeopardy?

4, Application of the three-pronged test

a. All elements stated. As a general rule, all the elements
of the alleged offense must be stated, expressly or by fair implication, in the
specification. Failure to allege the essential elements of the offense can result
in the specification being found fatally detective as can be seen by some of
the examples below. Military appellate courts, applying the three-pronged test,
have occasionally permitted variations and exceptions to the "all elements
stated” rule. It must be remembered, however, that such deviations were
allowed only after many months of appellate litigation of such a basic issue,
and, in many cases, only because of the factual or procedural context of each
specific case. The best practice is to follow the format in the sample
pleadings in this study guide and the MCM sample specifications and to stay
abreast of any changes mandated by new appellate decisions.

(1) Unauthorized absence. Previously, C.M.A. held that
a specification which alleged absence but failed to allege without authority was
so defective that it could not withstand even post-trial attack. United States
v. Fout, 3 C.M.A. 565, 568, 13 C.M.R. 121, 124 (1953). However, this portion
of the Fout holding was recently overruled by United States v. Watkins, supra.
See also United States v. Miller, 48 C.M.R. 446 (N.C.M.R. 1973), where the
judge permitted inclusion of "without authority” by amendment with the
express consent of the defense after arraignment. Accord, United States v.
Lee, T9M.J. 587 (N.M.C.M.R. 1984). The Navy-Marine Corps Court of Military
Review has recently held that the element "without authority” is necessarily
implied in a specification alleging all the remaining elements of desertion
(article 85). United States v. crmitano, 19 M.J. 629 (N.M.C.M.R. 1984).

(2) Robbery. A specification alleged an offense of
robbery, except that it failed to allege that the property was stolen from the
person or in the presence of the victim, an essential element of robbery.
Held: Robbery was not alleged. The goevernment argued that it was implied by
several parts of the specification, and especially since the offense was charged
as a violation of article 122. C.M.A. stated: "... mention of the Article which
forms the statutory basis for the imposition of criminal liability can assist at
times in relieving possible ambiguities in the statement of an offense....
Constantly, however, this Court has looked primarily to the words of the
specification, rather than to the designation of the article alleged to have
been violated, in determining what offense, if any, has been alleged.” United
States v. Rios, 4 C.M.A. 203, 206, 15 C.M.R. 203, 206 (1954).
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(3) Disrespect. The specification alleged disrespect
towards an NCO in violation of article 91, but failed to allege that the NCO
was then in the execution of his office. Held: The specification was fatally
defective. United States v. Tucker, 9 C.M.A. 587, 26 C.M.R. 367 (1958).

(4) Document alteration. The specification alleged that
accused "knowingly and willfully" attempted to alter an official correspondence
by attempting to erase certain words. Held: No offense. C.M.A. stated:

The absence of an allegation of criminality in the above
specification is immediately apparent.... The act ... does
not constitute criminal conduct without an allegation that
the attempt was made without authority or was otherwise
wrongful.... While a plea of guilt admits the facts alleged,
that does not cure a specification which does not exclude
all hypotheses of innocence. Since within the terms of
the specification there is room to find that the accused
was acting under proper authority -- and this would be
consistent with innocence ... the facts set forth are not
sufficient in and of themselves to state an offense.

United States v. Julius, 8 C.M.A. 523, 524, 25 C.M.R. 27, 28 (1957).

(5) Mail tampering. A specification alleged that the
accused wrongfully opened a package addressed to another person before it
was received by the other person, in violation of article 134. Held: No
offense, due to failure to allege it was "mail matter.” United States v.
Lorenzen, 6 C.M.A. 512, 20 C.M.R. 228 (1955).

(6) Forgery. A '"forgery" specification alleging an
"intent to deceive" instead of an "intent to defraud” was fatally defective.
These intents are not the same. The same specification also fatally failed to
allege that the forgery would apparently operate to the legal prejudice of
another. United States v. Wilson, 13 C.M.A. 670, 33 C.M.R. 202 (1963).

(7) Forgery. A specification alleging a forgery of a
check omitted the customary words "which check would, if genuine, apparently
operate to the legal prejudice of another.” However, a photographic copy of
the check was contained within the specification. Held: This fairly implied
that he had forged an instrument "which would, if genuine, apparently operate
to the legal prejudice of another.” C.M.A. distinguished United States v.
Wilson, supra, in that Wilson involved forgery of a credit reference, not a
check. C.M.A. cited 23 Am. Jur. Forgery sec. 46: "If the instrument on its
face shows its legal efficacy, there is no necessity for an allegation of any
extrinsic matter to give the instrument alleged to have been forged any force
and effect beyond what appears on its face.” Nonetheless, C.M.A. admonished
prosecutors to observe approved forms and thus not imperil the prosecution by
raising avoidable questions about the sufficiency of the pleadings. United
States v. Granberry, 14 C.M.A. 512, 34 C.M.R. 292 (1964). See also United
States v. Schwarz, 15 M.J. 109 (C.M.A. 1983).

(8) Misbehavior before enemy. Under a charge of
violating article 99, misbehavior before the enemy, the specification failed to
expressly allege "before" or "in the presence of the enemy," an essential
element of this offense, but it did allege that he was cowardly "while being
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transported from the rear area to the front lines.” Held: This did adequately
allege an offense in violation of article 99. C.M.A. stated: "The charge and
specification, by alleging the act, the cowardice, and the article charged,
informed the accused of the precise offense invelved. The use of the words
'to the front lines' in the specification certainly carry some connotation of the
presence of enemy units.... While not condoning the carelessness with which
the specification was drafted, we hold it to be sufficient as a matter of iaw."
United States v. Smith, 2 C.M.A. 197, 7 C.M.R. 73 (1953).

(9) General order. in United States v. Bunch, 3 C.M.A.
186, 11 C.M.R. 186 (1953), a specification alleging that the accused did "violate
a lawful order ...", previously held fatally defective because it did not contain
words importing criminality (i.e., that he "wrongfully"” violated the order), was
held by C.M.A. to state an offense. The Court of Military Appeals stated that
"(a)n allegation charging the violation of a lawful general order implicitly
contains a charge that the act committed by the accused was itself an offense
and therefore unlawful. Further words ... would be repetitious...." Id. at 188.
(Note also that C.M.A. also held that the order involved was not a general
order). Additionally, the fact that the order allegedly violated was promul-
gated by one with the authority to issue a general regulation does not cure
the pleading defect of failure to allege that the order violated was a general
order. Also, since the specification failed to allege knowledge of the order on
the part of the accused, it failed to state an offense under article 92(2),
another lawful regulation. United States v. Koepke, 18 C.M.A. 100, 39 C.M.R.
100 (1969). The Koepke decision reaffirmed the decision in United States v.
Baker, 17 C.M.A. 346, 38 C.M.R. 144 (1967), wherein the court stated:

The court in question purports to allege the accused failed
to obey a lawful order, set forth as "Division Order
5050.4".... It, however, fails to state the essential element
of knowledge. United States v. Tinker, 10U.S.C.M.A. 292,
27 C.M.R. 366. The staff legal officer and board of
review, ... opined that characterization of the order as a
"Division" order was sufficient to impiy the order was a
"general” directive and, hence, to eliminate the require-
ment for allegation and proof of knowledge. See United
States v. Tinker, supra. We disagree, for it is obvious
that divisions publish many kinds of orders which may or
may not be general in nature....

Id. at 345, 38 C.M.R. at 145.

(10) Article 85a(2) desertion. A specification alleged
unauthorized absence with intent to prevent completion of basic training and
useful service in violation of article 134. Held: This adequately alleged the
offense of "desertion with intent to shirk important service” under article
85a(2), even though these words were not expressly alleged. "Desertion is
desertion by whatever name described if its factual ingredients are specified on
the charge sheet.” The accused could not have possibly been misled. United
States v. Deller, 3 C.M.A. 409, 414, 12 C.M.R. 165, 170 (1953).




(11) Accused as person to whom order applies. A speci-
fication alleged that the accused violated a brig order which order applied
only to prisoners. The specification failed to expressly allege that the accused
was a prisoner. Held: The specification implied that the accused was a
prisoner by quoting him as telling a chaser on duty that he was not perform-
ing his duty and, hence, it stated an offense. United States v. Sell, 3 C.M.A.
202, 11 C.M.R. 202 (1953).

(12) Article 134 - lewd acts. A specification alleged that
the accused "wrongfully committed an indecent, lewd and lascivious act with
Lee Kap Yong by forcefully gr :bbing Lee and trying to embrace him." Held:
This alleged an offense under article 134. The word "embrace"” could mean an
innocent act or one of the intimacies of love. "What meaning was intended by
the pleader is apparent from the further allegation that the act charged was
'indecent, lewd and lascivious,' in other words, what was done by the accused
was done in a manner repugnant to common propriety, and in a way which was
designated to excite lust or sexual impurity. The additional allegation defines
the character of the accused's act and excludes the possibility that the act
was innocent. United States v. Annal, 13 C.M.A. 427, 429, 32 C.M.R. 427, 429
(1963).

(13) Article 133 - indecent acts. A specification alleged
that the accused (an officer) did "wrongfully and indecently induce an enlisted
man to disrobe in his presence and to pose in various stages of undress.” A
Board of Review held that this averment was insufficient to show "how or in
what manner"” the act charged was indecent. C.M.A. reversed. The specifica-
tion stated an offense under article 133. "(T)he allegation actually defines the
character of the accused's act." It properly alleged conduct unbecoming an
officer and a gentleman. United States v. Holland, 12 C.M.A. 444, 445, 31
C.M.R. 30, 31 (1961).

(14) Mere blank-filling insufficient. While the drafters
of the 1984 Manual took great pains to ensure the correctness of sample
specifications, merely completing the blanks in a particular form of a specifi-
cation set out in the Manual for Courts-Martial, 1984 does not guarantee a
legally unassailable charge. The specification must set out every essential
element of the offense, either directly or by necessary implication. United
States v. Strand, 6 C.M.A. 297, 20 C.M.R. 13 (1955); United States v. Fout, 3
C.M.A. 565, 13 C.M.R. 121 (1953). In Strand, the specification alleged that the
accused caused to be issued a naval speedletter which informed the accused's
wife of his death and which was signed by a false signature. Held: The
specification failed to allege an offense, even though the MCM sample specifi-
cation for forgery had been carefully followed. The instrument allegedly
forged was not the proper subject of a forgery. It did not have apparent
legal efficacy. See also United States v. Brice, 48 C.M.R. 368 (N.C.M.R. 1973)
and United States v. Randolph, 49 C.M.R. 336 (N.C.M.R. 1974) for a discussion
of the fatally defective use of the sample specification for riot.

(15) Pleading violations of Federal statutes. Even
following precisely the words of a statute may not suffice if the language
quoted from the statute fails to allege all the elements of the offense prohi-
bited by the statute. United States v. Doyle, 3C.M.A. 585, 14 C.M.R. 3 (1954),
wherein the accused was prosecuted under Article 134, UCMJ, for a violation
of 18 U.S.C. § 643, failure of a government custodian to account for funds.
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The specification cited the Federal statute and used its language to describe
the accused's conduct. Nonetheless, C.M.A. held that the specification failed
to state an offense because it did not allege that the failure to account was
willful. Although the statute did not use the word "willful,” willfulness was
found by the court to be an element of the offense. In another case, the
court held that the specification was defective because it failed to allege the
use of a telephone or other instrument of commerce in communicating a bomb
threat, an allegation essential to the legal sufficiency of a specification
charging a violation of a Federal statute proscribing such threats [18 U.S.C. §
844(e)]. United States v. Mayo, 12 M.J. 286 (C.M.A 1982).

(16) Article 129 - burglary. In United States v. Hoskins,
17 M.J. 134 (C.M.A. 1984), a burglary specification failed to include the word
"break," substituting instead the word "burglariously.” C.M.A. held that the
specification was fatally defective. The words "break and enter” are essential
and cannot be replaced by the word "burglariously” which is used to imply the
intent with which a breaking and entering is committed.

b. Adequately informs the accused of what allegations must
be met. The specification must be specific enough to identify the particular
incident or conduct giving rise to the charge against the accused. After
reviewing all tne factual and procedural circumstances of the case, appellate
courts will evaluate the specification in terms of whether it contains sufficient
information about the alleged offense not to mislead the accused and thus
enable him to prepare a defense. See United States v. Karl, 3 C.M.A. 427, 12
C.M.R. 183 (1953).

(1) Specific dates. Failure to allege the specific date of
an offense is ordinarily not prejudicial, unless it misleads the accused. In
United States v. Marker, 1 C.M.A, 393, 3 C.M.R. 127 (1952), a specification
alleged that the accused wrongfully constructed and unlawfully occupied a
house from August 1950 to about March 1951. This was held to be specific
enough not to mislead the accused. An exception to this general rule is the
offense of unauthorized absence. Failure to allege the specific duration of the
offense may affect the permissible maximum punishment authorized to be
imposed. United States v. Krutsinger, 15 C.M.A. 235, 35 C.M.R. 207 (1965).

(2) Failure to name purchasers. A specification alleged

"... did ... wrongfully sell to four military personne! on board... certain
instruments (described)...." At trial, the accused pleaded guilty and made no
request for further information. The Board of Review held it not to be

specific enough to apprise the accused of what he must defend against because
the purchasers were not identified. C.M.A. reversed. "... An insertion of the
names of the individuals to whom the sales were made would have rendered
the specification more definite and certain ... " but, "... (t)he period was
identified, the place of sales was mentioned, and every necessary ingredient
was included except the names of the four purchasers. These could have been
identified readily had the Government been required to prove the allegations
and had the accused wanted more specific information, a motion could have
been made.” United States v. Karl, 3 C.M.A. 427, 12 C.M.R. 183 (1953).




(3) Description of stolen property. A specification
alleged "... did ... attempt to steal personal property of some value, the
property of Kenneth R. Clowdus.” Upon arraignment, the defense counsel
requested further particularity of the specification as to the nature of the
personal property involved. The law officer denied the request. Held: This
was prejudicial error. C.M.A. stated: "The modern tendency has been toward
allowing the pleading of legal conclusions and the elimination of detailed
factual allegations from counts charging misconduct. The phrase 'personal
property’ may well suffice to allege the subject of an attempted larceny....
But resort to such pleading is always subject to a motion for further parti-
cularization.... It was well within its (the Government's) power to allege that
the accused had sought to steal a footlocker, a locker and its contents, or the
contents of a footlocker." United States v. Williams, 12 C.M.A. 683, 31 C.M.R.
269 (1962). But see United States v. Krebs, 20 C.M.A. 487, 43 C.M.R. 327
(1971), in which C.M.A. upheld a specification which alleged "goods of a value
of about $1,768.00," and United States v. Alcantara, 18 C.M.A. 372, 40 C.M.R.
84 (1969) (larceny of "foodstuffs").

(4) Disjunctive pleading. A specification aileged "did ...
wrongfully appropriate, lawful money and/or property of a value of about
$755.51...." Held: Even though accused pleaded guilty, this disjunctive
specification is too vague as to permit affirming a conviction. United States
v. Autrey, 12 C.M.A. 252, 30 C.M.R. 252 (1961).

C. Will the specification and record protect the accused
against former jeopardy? A person has the right to refuse to be tried a
second time for the same offense. For example, unless the specification and
record are sufficiently detailed to identify a particular theft, an accused could
be tried a second time for the same theft, without being able to establish that
he or she had already been tried for that theft. Thus, by specifically identi-
fying the incident or conduct with which the accused has been charged, the
specification protects against former jeopardy.

(1) Example. A specification alleged that the accused

did at "... Austin, Texas, and Bergstrom Air Force Base, Texas. from cr or
about 1 April 1959 to on or about 30 September 1959, wrongfully use mari-
juana....” Held: Sufficient. "The allegations of place and time are general,

but they can be considered with the evidence in the record of trial; together
they would be entireiy sufficient to protect the accused against another
prosecution for the same acts.” Furthermore, the court found that denial of
the defense motion for relief in the nature of a bill of particulars lacked merit
because the defense presumably had a copy of the article 32 investigation and
the substance of the evidence recorded therein provided the defense with the
information it requested on the motion. United States v. Means, 12 C.M.A.
290, 294, 30 C.M.R. 290, 294 (1961). Of course, such a general allegation of
time is usually unwise. Means could probably have successfully asserted former
jeopardy against a subsequent prosecution for any marijuana use at Austin,
Texas, or Bergstrom Air Force Base during the period of 1 April 1959 to 30
September 1959,

(2) Example. A specification alleged, "... did ... during
the period from 11 August 1952 to 11 September 1952, wrongfully sell to four
military persons on board ... certain ... military permits (described) ...." Held:
Sufficient. There i- "... no substantial reason to hold that the record would
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not prevent a second prosecution for the same offense. If perchance there
were other sales between the two dates, the accused does not stand to be
prejudiced as his conduct in selling unauthorized passes is the source of the
disorder and the sales during the particular period involved are grouped into
one offense. Any other sales not mentioned could not be the predicate for
another disorder as a plea of once in jeopardy would bar any prosecution for
similar acts during the same period.” United States v. Karl, supra, at 430, 12
C.M.R. at 186.

0205 DEFECTS IN PLEADING (Key Numbers 953-964, 971)

A. Misdesignation

1.  Ordinarily harmless error. Ordinarily, a misdesignation in the
charge of the article of the code violated constitutes harmless error. See
United States v. Hutcheson, 312 U.S. 219, 85 L.Ed. 788, 61 S.Ct. 463 (1941)
For example, in United States v. Deller, 3 C.M.A. 409, 12 C.M.R. 165 (1953),
specification actually alleged an offense of desertion with intent to shirk
important service, but was charged as a violation of Article 134, UCMJ, instead
of Article 85, UCMJ. Held: Harmless error. Reviewing authorities could
correct the error by approving the conviction as a violation of article 85.
C.M.A. stated: "The offense alleged at trial depends not primarily on the
particular statute under which it is laid, but on the facts which are alleged.
This is true despite the perfectly sound assertion that in unusual cases a
statutory reference may be necessary to a proper understanding of the charge."
id. at 413, 12 C.M.R. at 169.

2. Governed by the specification. Thus, criminality is governed by
the contents of the specification and not by the article under which it is
charged. United States v. Fout, 3 C.M.A. 565, 13 C.M.R. 121 (1953); United
States v. Deller, supra; United States v. Rios, 4 C.M.A. 203, 15 C.M.R. 203
(1954); United States v. Julius, 8 C.M.A. 523, 25 C.M.R. 27 (1957). In United
States v. Olson, 7 C.M.A. 460, 22 C.M.R. 250 (1957), a violation of Article 104,
UCMJ, was charged when a violation of Article of War 81 should have been
charged, since the offense occurred prior to the effective date of the UCMJ
(although it was tried after the UCMJ was effective). Held: The two articles
were quite similar and the accused was not misled by this misdesignation in
the charge. Hence, the error was not prejudicial.

3. Incorrect citations of statutes, orders, or regulations. If the
specification incorrectly rites a statute, order, or regulation allegedly violated
by the accused, such misdesignation is harmless error unless the accused has
been misled. See, e.q., United States v. Ekenstam, 7 C.M.A. 168, 171, 21
C.M.R. 294, 297 (1956), in which C.M.A. stated:

. . (A)n incorrect designation of a statute or regulation
violated by the accused does not invalidate the specifi-
cation of a charge. If the conduct is proscribed by
another regulation and "no additional or different principle
of law is required to support the conviction and the
accused has no burden of defense which he did not have
at trial," he is not harmed by the incorrect designation.
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In Ekenstam, C.M.A. held that the conduct alleged in the
specification might have violated two different regulations (a statute and a
Navy custom) and the defenses available to the accused would vary depending
on the statute, regulation, or custom in issue. Accordingly, the court held
that the lack of specificity was misleading to the accused and fatal.

B. Failure to state an offense. A court-martial has no jurisiiction to
try a specification which fails to allege an offense. The proceedings are a
nullity with respect to such a defective specification. Regardless of plea,
evidence, failure to move for appropriate relief or to dismiss, or attempted
waiver at trial, a specification which fails to state an offense can be attacked
for the first time on appeal. United States v. Karl, 3 C.M.A. 427, 12 C.M.R.
183 (1953); United States v. Julius, 8 C.M.A. 523, 25 C.M.R. 27 (1957).
However, when a specification is attacked for the first time on appeal,
construction is extremely liberal. See United States v. Watkins, 21 C.M.R. 208
(C.M.A. 1986).

C. Lack of specificity. A specification lacks specificity when, even
though it sufficiently alleges an offense, it is vague or ambiguous in a material
allegation. The extent of appellate relief will be largely determined by
whether or not relief was requested at trial and whether the specification
states an offense. United States v. Steele, 2 C.M.A. 379, 9 C.M.R. 9 (1953).

1. Rell_e_f__r_gguested at trial. If the accused requests further

particularity at trial and it is not t granted, it may be held that prejudicial
error was committed.

a. Example: A specification alleged that the accused did " ..
attempt to steal personal property of some value, the property of ... Clowdus."
Upon arraignment, the accused requested, but was denied, further particularity
as to the nature of the "personal property” allegedly stolen. Held: Denial of
the request for further partlcularlty was prejudicial error and C.M.A. reversed
the conviction, stating: "A rehearing may be held upon a properly amended
specification....” United States v. Williams, 12 C.M.A. 683, 686, 31 C.M.R. 269,

272 (1962) (emphasm from case).

b. Contra-example. In United States v. Means, 12 C.M.A.
290, 30 C.M.R. 290 (1961), the specnflcatlon alleged wrongful use of marijuana
at two different places and during a six-month period, and the accused
requested, but was denied, further particularity upon arraignment. C.M.A. held
the defect to be harmless error since the record of the article 32 investigation
-nowed the circumstances of the charge, including the dates and places of the
separate acts by the accused. Hence, "denial of the motion did not deprive
the accused of any information required to assist him in preparation of his
defense.” In United States v. Paulk, 13 C.M.A. 456, 32 C.M.R. 456 (1963},
however, the spemflcatlon on its face was sufficient, but the defense counsel
was aware that it might be duplicitous and requested clarification at trial.
The accused was denied particularization and was

. merely informed orally that the Government intended to
rely on one or all of the various theories which it had
embodied in the count. A generalized reply of this
nature, under the circumstances depicted in this record,
does not discharge the burden of the United States to
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particularize a general averment of criminal conduct,
especially when the count in question is so phrased as to
permit the prosecution to range widely through proof of
different offenses in order to satisfy the fact finders of
accused's guilt. In short, the purpose of a bill of
particulars is to narrow the scope of the pleadings and
not to enlarge it.

Id. at 458. Denial of the defense's motion for appropriate relief was deemed
prejudicial error.

2. No request at trial for relief. If the accused does not request
further particularity at trial, the deficiency will ordinarily be deemed waived
and nonprejudicial. See United States v. Sell, 3 C.M.A. 202, 11 C.M.R. 202
1953); United States v. Reid, 12 C.M.A. 497, 31 C.M.R. 83 (1961); United States
v. Simpson, 2 C.M.A. 493, 9 C.M.R. 123 (1953); United States v. Steele, 2
C.M.A.379,9C.M.R. 9(1953); United States v. Marker, TC.M.A. 393, 3C.M.R.
127 (1952); United States v. Lawrence, 3 C.M.A. 628, 14 C.M.R. 46 (1954);
United States v. Schumacher, 2 C.M.A. 134, 7 C.M.R. 10 (1953); and United
States v. Karl, 3 C.M.A. 427, 12 C.M.R. 183 (1953).

D. Duplicity. If the specification is duplicious, but the accused does
not move at trial for appropriate relief, it usually will not be deemed preju-
dicial error.

1. Continuing course of similar conduct. If the duplicity is merely
a continuing course of similar conduct [e.g., repeated use of marijuana as in
United States v. Means, 12 C.M.A. 290, 30 C.M.R. 290 (1961)], denial of relief
at trial will usually be held nonprejudicial. The duplicity redounds to the
accused's benefit because, instead of being prosecuted for several separate
specifications, the accused is criminally liable for only one.

2. Distinct offenses. When the duplicity consists of different
types of offenses (e.g., housebreaking and larceny), denial of appropriate relief,
such as election, will usually be held to have been prejudicial. United States
v. Luckey, 18 C.M.R. 604 (A.B.R. 1954). See United States v. Harris, 4 C.M.R.
444 (1952). Denial of relief may also be prejudicial when the specification
alleges several distinct, but similar, crimes which are not part of a continuing
course of conduct (e.g., larceny of a watch from A, a radio from B, and money

from C at separate times). See United States v. Paulk, 13 C.M.A. 456, 32
C.M.R. 456 (1963).

E. Variance

1. Defined. A variance consists of a difference between the
pleadings and the proof, and may be fatal or immaterial. A vaiiance is fatal if
the evidence establishes a different offense than that which was pleaded, or if
the accused was misled by the variance from the pleading, or if it disables the
accused from later effectively asserting former jeopardy. United States v.
Hopf, 1 C.M.A. 584, 5 C.M.R. 12 (1952). Thus, C.M.A. has established a dual

test to determine whether the accused has suffered substantial prejudice such

that the variance is fatal: "(1) has the accused been mislead to the extent
that he has been unable to prepare for trial, and (2) is the accused fully
protected against another prosecution for the same crime. Id. at 58€, 5
C.M.R. at 14,
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2. Examples:

a. Identity of victim. In United States v. Hopf, supra, the
specification alleged that the accused did, at a certain place and date, with
intent to do bodily harm, commit an assault on Han Sun U, a Korean male, by
striking him on the body with a dangerous weapon, to wit: a .30 caliber
carbine. The accused was found guilty, except for the words "Han Sun U,"
substituting therefor the words "an unknown." Held: Variance not fatal. This
was the same offense, the accused was not misled, and the evidence in the
record was sufficiently descriptive of the victim to protect the accused against
being tried again for the same offense. A variance is fatal only when it
operates to substantially prejudice the accused's rights.

b. Identity of owners of property. In United States v. Craiqg,
8 C.M.A. 281, 24 C.M.R. 28 (1957), the specification stated that accused stole
certain sums of money alleged to be the property of certain individuals.
Evidence showed that the property belonged to the U.S. Government. Accused
was Unit Savings Officer (Army) and the individuals named were owners in the
Army Savings Plan. But the sums of money became government property on
delivery to accused. Held: The variance was not fatal since the accused,
under the circumstances, could not have been surprised by the evidence at
trial and was adequately protected by the record against double jeopardy. See
also United States v. Lee, 23 C.M.A. 384, 50 C.M.R. 161, 1 M.J. 15 (1975).

c. ldentl’g_of_ayjhorlty issuing order. In United States v.
Marsh, 3 C.M.A. 48, 11 C.M.R. 48 (1953), the specification alleged that accused
willfully disobeyed an order of Captain S. Evidence showed that the order
violated was issued "by command of LtGen H." Held: This constituted a fatal
variance between the pleading and the proof. C.M.A. stated: "Undoubtedly,
under a proper factual situation an intermediate may, by placing his authority
behind the order, become the one whose order is violated. But to do this, the
intermediate officer must have authority to issue such an order in his own
name and it must be issued as his, not as representative of the superior.” Id.
at 51. Compare United States v. Johnson, 12 C.M.A. 710, 31 C.M.R. 296

(1962), where accused agreed to the amendment of the specification and
"stipulated” to the change.

d. Substance of accused's statement. In United States v.

Dotson, 17 C.M.A. 352, 38 C.M.R. 150 (1968), the accused was charged with
perjury for allegedly falsely saying he never had a tool in his hand when A
and B were in his room. At trial, the proof established that his false test-
imony was to the effect that he did not use a tool in the fight with C (while
A and B were present). Held: Fatal variance. C.M.A. stated: "It is funda-
mental ... that the allegation of criminality and proof must correspond; that
regardless of what is disclosed by the evidence, proof, in order to be effe-
ctual, must correspond substantially with the allegations of the pleadings."

Id. at 354, 38 C.M.R. at 152.

e. Unit in unauthorized absence cases. Specification alleged
accused was unauthorized absentee from his assigned unit. Evidence showed he
was absent from place of confinement in another location. Held: Not a fatal
variance because an individual can be temporarily assigned to another activity
for administrative reasons and still be absent from parent unit if absent from
temporary unit. Additionally, the defense failed to object or move for relief,

and there was no evidence that the accused was misled. United States v.
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Mitchell, 7 C.M.A. 238, 22 C.M.R. 28 (1956). Compare United States v. lvory,
9 C.M._A. 516, 26 C.M.R. 296 (1958), where accused was charged with desertion
from 5th Regiment, Overseas Replacement Draft. The trial counsel moved to
amend the unit but the defense objected, arguing it was a fatal variance, and
that it could not be amended at trial, but that the charge could be dismissed
and the accused retried on a different specification. The convening authority
withdrew the charges, had them redrafted, and referred them to another court
for trial. At second trial, same defense counsel moved to dismiss because of
former jeopardy. Held: No former jeoperdy. Whatever error occurred was
deliberately induced by the defense. (See opinion of Judge Ferguson dealing
with fatal variance). But cf. United States v. Pounds, 23 C.M.A. 153, 48
C.M.R. 769 (1974), which distinguished lvory.

0206 LESSER INCLUDED OFFENSES (LIO). Article 79, UCMJ; Part IV,
para. 2, MCM, 1984. (Key Numbers 551, 950, 957-961, 965, 966)

A. Text of article 79: "An accused may be found guilty of an offense
necessarily included in the offense charged or of an attempt to commit either
the offense charged or an offense necessarily included therein."

B. Manual definition of lesser included offense. A lesser included
offense is:

1. An offense necessarily included in the offense charged;
2. an attempt to commit the offense charged; or
3. an attempt to commit an LIO of the offense charged.

4. Example. The accused is charged with desertion, but may be
found guilty of the following lesser included c‘fenses:

a. Unauthorized absence (article 86);
b. attempted desertion (article 85); or
c. attempted unauthorized absence (article 80).

C. Test for lesser included offenses. C.M.A. has adopted the following
test to determine whether one offense is lesser included within another:

The basic test to determine whether the court-martial may
properly find the accused guilty of an offense other than
that charged is vhether the specification of the offense
on which the accused was arraigned alleges fairly, and the
proof raises reasonably, all elements of both crimes so
that they stand in relationship of greater and lesser
offenses.... Both aspects of the basic test of allegation
and proof must be satisfied.

United States v. Thacker, 16 C.M.A. 408, 410, 37 C.M.R. 28, 30 (1966).

2-25




1. The "basic test" adopted by C.M.A. is similar to, if not the
same as, the fact-based test adopted by the Ninth Circuit Court of Appeals in
United States v. Johnson, 637 F.2d 1224, 1239 (9th Cir. 1980), wherein that
court stated:

There must also be an inherent relationship between the
greater and lesser offenses, i.e., they must relate to the
protection of the same interests, and be so related that in
the geners! nature of these crimes, though not necessarily
invariably, proof of the lesser offense is necessarily
presented as part of the showing of the commission of the
greater offense.... The requirement that an "inherent
relationship” exist between the greater and lesser offenses
is intended to preclude abuse of the lesser included
offense doctrine by defense counsel seeking to appeal to
the jury's sense of mercy by requesting instructions on
every lesser offense arguably established by the evidence.

I1d. at 2060.

2. The Court of Military Appeals has also devised the concept of
"fairly embraced" as an additional test to determine whether offenses may
stand in the relationship of greater to lesser. In the leading case, United
States v. Baker, 14 M.J. 361 (C.M.A. 1983), the accused was charged with,
among other things, aggravated assault and communicating a threat. While
these offenses would appear to be separate for both findings and sentencing,
the court said:

Assuming both offenses arise out of one transaction, one
offense may be a lesser-included offense of another
offense in two situations: First, when one offense contains
only elements of, but not all the elements of the other
offense; second, where one offense contains different
elements as a matter of law from the other offense, but
these different elements are fairly embraced in the factual
allegations of the other offense and established by
evidence introduced at trial. (Emphasis added.)

Though this fairly embraced test exists nowhere in the 1984 Manual, except in
the discussion to R.C.M. 1003(c)(1)(C), with which it is in conflict, the court
has continued to use it to determine the existence of lesser included offenses
in a wide variety of cases. See United States v. McKinnie, summary dispo-
sition, 15 M.J. 176 (C.M.A. 1983) (aggravated assault and communicating a
threat fairly embraced); United States v. Doss, 15 M.J. 409 (C.M.A. 1983)
(breach of restriction and unauthorized absence fairly embraced); United States
v. Hollimon, 16 M.J. 164 (C.M.A. 1983} (communication of a threat and rape
fairly embraced because of overlapping wording in specification); and United
States v. Zubko, 18 M.J. 378 (C.M.A. 1984) (possession and use are fairly
embraced). Other examples of cases decided using the concept of fairly
embraced may be found in subsequent chapters of this study guide.
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D. "Necessarily included" doctrine. A lesser offense is necessarily
included in a greater offense, if all of the elements of the lesser offense are
necessary elements of the greater offense. In other words,

(i)f the specification neither expressly contains an
averment of the element of an offense nor fairly implies
its existence, it cannot be said to be included within the
actual crime charged, for, although proven by the
evidence, it is not then "stated.” ... Put differently, the
standard for determining if one violation of the code is
included in another is whether, considering the allegations
and the proof, "each requires proof of an element not
required to prove the other." United States v. Maginley,
13 U.S.C.M.A. 445, 447, 32 C.M.R. 445, 447 (1963).

1. Restated. If offense "A" is composed of necessary elements 1,
2, 3, 4, and 5, and if elements 1, 3, and 5 also by themselves constitute
offense "B," then offense "B" is an LIO of the greater offense "A." For

example, desertion includes the following elements:
a. Absence from unit, organization or place of duty;
b. without proper authority;
c. with intent to remain away therefrom permanently.

Inasmuch as elements (a) and (b) fully describe the offense of unauthorized
absence [Art. 86(3}], unauthorized absence is an LIO of desertion.

2. Converse. If a lesser offense includes any necessary element
not required of the greater offense (and not fairly alleged in the specification)
(see para. C., infra.), the lesser offense would not be an LIO. Therefore, if
offense "A" is composed of necessary elements #1, #2, #3 and #4, and offense
"B" is composed of necessary elements #3, #5, #6 and #7, then "B" is not an
LIO of "A" because "B" requires proof of elements not necessary to "A." See
United States v. Oakes, 12 C.M.A. 406, 30 C.M.R. 406 (1961) (larceny is not a
lesser included offense of wrongful sale of government property).

3. General v. specific intent. In United States v. Douglas, 2 M.J.
470 (A.C.M.R. 1975), the Army Court of Military Review reaffirmed the position
taken by the Court of Military Appeals in 1959 in finding that a specific
intent offense may be a lesser included offense of a general intent offense.
United States v. King, 10 C.M.A. 465, 28 C.M.R. 31 (1959). For example,
assault with the intent to inflict grievous bodily harm is a specific intent
offense which can be a lesser included offense of the general intent offense of
rape.

E. Four patterns of LIQ's

1. Elements of lesser offense identical. In this situation, all of
the elements of the lesser offense are included and necessary parts of the
greater offense, and the elements are identical. 1In such a situation, the LIO

is missing at least one element contained in the greater offense. For example:
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(a)

(b)

(c)
(d)

(e)

ROBBERY

LARCENY

Wrongfully taking personal (a) Wrongfully taking personal
property of another, property of another,

With intent to permanently (b) With intent to deprive
deprive, permanently,

Property has value, (c) Property has value.
Taking from the person or

in the presence of victim,

Against his will by force

and violence or by putting

him in fear.

2. L10 contains all elements of the greater offense - but one or

more of the LIO elements is factually less serious. For example, each of the

elements of housebreaking is factually less serious than similar elements of

burglary.

(a)

(b)

(c)
(d)

element is lesser.

BURGLARY
Breaking and entering, (a)
Into the dwelling (b)
house of another,
In the nighttime. (c)
With intent to commit (d)

felony-type offense

HOUSEBREAKING

Unlawful entering;
no breaking required,

Into any building or
structure of another,

At any time.

With intent to commit
any criminal offense

(articles 118 through therein.
128) therein.
3. LIO contains all elements of the greater offense - but mental

For example:

(a)

(b)

(¢)

With intent to deprive
permanently,

LARCENY

Wrongfully taking personal
property of another,

(a)

(b)

Property has value.

(c)
2-28

RONGFUL APPROPRIATION

Wrongfully taking personal
property of another,

With intent to deprive
temporarily,

F.operty has value,




4, LIO is fairly embraced within the greater offense. In this
situation, the lesser included is factually included within the greater offense.
For example:

BREAKING RESTRICTIONS UNAUTHORIZED ABSENCE
(a) Restricted to limits of unit (a) Absents self from unit,
(b) Restricted by one with (b) Without authority,
authority,
(c) Accused knew limits, (c) For a certain period.

(d) Accused went beyond limits
without authority,

(e) C to P; SD

F. Significance of the LIO determination. R.C.M. 307c(4) says what is
substantially one transaction should not be made the basis for an unreasonable
multiplication of charges. Therefore, lesser included offenses should not be
plead when the greater offense is also charged. R.C.M. 907(b)(3)(B) indicates
that the proper remedy for pleading an LIO is the dismissal before pleas are
entered unless it is necessary to enable the prosecution to meet contingencies
of proof through trial, review and appellate action. United States v. Jennings,
20 M.J. 223 (C.M.A. 1985). See section 0207 of this study guide.

1. Identification of lesser included offenses within a charged
offense allows defense counsel to plead an accused guilty by exceptions and
substitutions. Naval Justice School Aids to Practice IV-5. R.C.M. 910(a)(1).
The government still has the option of proceeding on the greater offense.

2. A military judge or members may find an accused guilty of
any lesser included offense reasonably raised by the evidence admitted on the
greater offense (see section 0206.G.2 below). This is accomplished by excep-
tions and substitutions. R.C.M. 918(a)(1) and (2); Appendix 10-1, MCM, 1984.
Where members are involved, findings of a lesser included offense requires a
carefully tailored findings worksheet. Military Judges' Benchbook, DA Pam 27-
9 (1982), appendix B-1.

3. Distinguishing which LIO's are raised by evidence on the
greater offense impacts on both instructions and defenses, such as the statute
of limitations. See section 0206.G below.

G. Instructions on LIO's. The military judge must sua sponte instruct on
elements of any lesser included offense that is reasonably raised by the
evidence. This sua sponte obligation exists even in the absence of a request
by the defense counsel for such instructions. United States v. Moore, 12
C.M.A. 696, 31 C.M.R. 282 (1962); United States v. Jackson, 6 M.J. 261 (C.M.A.
1979); United States v. Staten, 6 M.J. 275 (C.M.A. 1979).
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1. Instructions on elements of LIO's. The judge must not only
mention lesser included offenses, but must also give complete instructions on
the elements of each LIO raised by the evidence. United States v. Clark, 1
C.M.A. 201, 2 C.M.R. 107 (1952) (Law officer mentioned that negligent homicide
was LIO of voluntary manslaughter, but did not instruct on elements of
negligent homicide. Held: Prejudicial error). See also United States v.
Richardson, 2 C.M.A. 88, 6 C.M.R. 88 (1952); United States v. Moore, 12 C.M.A.
696, 31 C.M.R. 282 (1962); and United States v. Jackson, 6 M.J. 261 (C.M.A.
1979). R.C.M. 920(e)(2), MCM, 1984; DA Pam 27-9 (1982), para. 2-28 Note 2
and preceding paragraph.

2. "Reasonably” raised by the evidence. The military judge does
not judge the credibility of the evidence raising the LIO, since that is the
province of the court members. For example, the accused, during the Domini-
can Republic intervention of 1965, allegedly murdered a civilian. At his trial,
the accused testified that he believed the victim was a "rebel” and that he
fired in front of the victim to prevent his escape, not meaning to hit him.
The law officer refused to instruct the members on the LIO of involuntary
manslaughter, although he did instruct on voluntary manslaughter. C.M.A. held
that failure to instruct on involuntary manslaughter was prejudicial error.
Although the accused’'s theory was, in light of the other evidence, at best
implausible, C.M.A. stated that it was up to the triers of fact to make that
determination upon properly drawn instructions. United States v. Moore, 16
C.M.A. 375,36 C.M.R. 531 (1966) ; United States v. Rodwell, 20M.J. 265 (C.M.A.
1985). The possibility of an LIO may be raised by the testimony of prosecu-
tion or defense witnesses, including solely the testimony of the accused.
United States v. Staten, 6 M.J. 275 (C.M.A. 1979); United States v. McCray,
19 M.J. 528 (A.C.M.R. 1984) (credibility of witnesses does not raise L1O's).

3. Express defense waiver of LIO instruction. The Court of
Military Appeals has indicated that "[t]he doctrine of waiver would be invoked
if the record demonstrated 'an affirmative, calculated, and desighed course of
action by a defense counsel before a general court-martial’ to the end that he
led the presiding law officer to believe he did not desire instructions on lesser

included offenses.” The court went on to state that "only the rare case will
fall into the exceptional class ... (which) discloses ... an express request for
lack of instructions regarding lesser degrees ... (or) "deluding" tactics which

might (lead) the law officer to conclude that the defense counsel consented to
such an omission.”" United States v. Moore, supra, at 700 and 701, 31 C.M.R.
at 286 and 287 citing United States v. Mundy, 2 C.M.A. 500, 9 C.M.R. 130
(1953). It is, however, uncertain whether the defense can expressly waive an
LIO instruction when the LIO is nonetheless reasonably raised by the evidence.
United States v. Staten, 6 M.J. 275 (C.M.A. 1979). In fact, the court ruled in
United States v. Jackson, 6 M.J. 261 (C.M.A. 1979), that a military judge had a
sua sponte obligation to instruct and, at footnote 5, the court reemphasized
the importance of the trial judge instructing on "all factual issues and offenses
raised ... in the evidence" out of a "desire that the factfinding function be
exercised to the fullest by the jury -- the essence of a fair trial. See United
States v. McGee, 1 M.J. 193 (C.M.A. 1975)." When Jackson is read in conjunc-
tion with Staten, the court appears to be saying that the military judge,
despite requests or objections by the defense, must sua sponte instruct on all
lesser included offenses he, in his discretion, deems appropriate. Just prior to
the Staten and Jackson cases, the Navy Court of Military Review decided
United States v. Head, 6 M.J. 840 (N.C.M.R. 1979). In Head, the Navy court
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held that mere failure to object to proposed instructions or to request instruc-
tions on lesser included offenses does not constitute a waiver of such instruc-
tions. A waiver may be invoked, however, where there is the intent to
mislead the military judge as described in the Moore and Mundy cases, supra.
(Note: It is opined that the issue of LI1O instructions is not analogous to the
misconduct not charged instruction discussed in United States v. Wray, 9 M.J.
361 (C.M.A. 1980) wherein C.M.A. decided that acceding to a defense request
not to give an instruction on such a collateral issue was not error by the
military judge.) Similarly, where the defense counsel objects to the giving of
instructions on lesser included offenses, but the military judge exercises his
discretion and refuses to accede to the defeise objections, his failure to
instruct on all of the lesser included offenses raised by the evidence is error
and cannot be considered as a desire of the defense such that those lesser
included offenses not instructed upon are considered waived. United States v.
Johnson, 1M.J. 137 (C.M.A. 1975). In United States v. Duggan, 4 C.M.A. 396,
15 C.M.R. 396 (1954), however, C.M.A. did recognize an effective express
waiver of an LIO instruction in appropriate tactical situations, such as where
the defense was presenting an "all-or-nothing" defense, such as alibi, or where
the defense contended that the prosecution’'s case was too weak to convict the
accused of anything. In such situations, the defense would assert that an LIO
instruction would be tantamount to an invitation to the members to return a
compromise verdict. Allowing the members to make findings as to an LIO not
reasonably raised is tantamount to a finding of not guilty. United States v.
Waldroun, 11 M. J. 36 (C.M.A. 1981).

H. Multiple LIO's. Some offenses consist of two or more lesser
included offenses. In such a case, if the LIO's are reasonably raised by the
evidence and properly instructed upon, the court can convict the accused of
more than one LIO, instead of the greater compound offense charged. For
example: Accused was charged with robbery "by means of force and violence,
stealing from the presence of Lehr, against his will, seventy Deutsch Marks
and a Volkswagen taxi of a value of about . . . the property of Kuchta." The
Court found the accused not guilty of robbery, but guilty of: (1) Wrongful
appropriation of the alleged items; and (2) assault and battery on Lehr. Held:
The findings were permissi- 2. These two offenses were LIO's of robbery,
were raised by evidence and instructed upon. Even though they were merged
in the one specification, they can be treated as though they were separately
alleged. United States v. Calhoun, 5 C.M.A. 428, 18 C.M.R. 52 (1955). This is,
of course, a rather rare occurrence. This type of duplicious finding should be
carefully distinguished from duplicious pleading which is prohibited. Duplicious
findings, therefore, are permitted while duplicious pleading is not. United
States v. Francis, 15 M.J. 424 (C.M.A. 1983); Part IV, para. 10c(11), MCM,
1984.

I Is one offense an LIO of another? In most cases, it is rather
simple to determine if one offense is an LIO of another. After carefully
evaluating the factual context of the charges, the following method will be
helpful.

1. Examine the Manual for Courts-Martial. Part IV, MCM, 1984,
lists the common lesser included offenses for most of the offenses under the
code. If the offense is listed as an LIO of the other, it is probably an LIO.
However, test it against the rules in Part IV, para. 2, MCM, 1984, and examine
the cases and other sources to be certain. |[f the offense is not listed as an
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LIO of the other, it nevertheless may actually be an LIO of the other. It is
never safe to assume that it is not an LIO merely because it is not listed as
an LIO in the MCM. The MCM is intended as a guide only and was not
designed to be all-inclusive.

2. Research the case law and texts. This is especially important
in the area of the concept of offenses which are "fairly embraced,” either
because of facts or pleadings. United States v. Baker, 14 M.J. 361 (C.M.A.
1983); United States v. Glenn, 20 M.J. 172 (C.M.A. 1985). It is essential to
research the concept for each offense since the case law may differ depending
upon the offense. Compare Glenn, supra, with United States v. Grasha, 20
M.J. 220 (C.M.A. 1985), for example,

3. If not listed in Part IV, MCM, 1984, and if research fails to
help, apply the concepts of the "necessarily included doctrine” and argue the
facts of the case.

J. LIO's through special pleading. See para. 158, MCM, 1969 (Rev.).

1. Pleading may raise LIO's. Although a particular offense is not
usually an LIO of another, it inay become an LIO under the particular circum-
stances of a case. Therefore, ‘he facts of the charged offense may be pleaded
in such a way as to raise an [LIO. For example, in United States v. Hollimon,
16 M.J. 164 (C.M.A. 1983), tine ordinarily separate offenses of rape and
communicating a threat wera heid to be multiplicious (merged for findings)
because the threat was alleged as the force used to overcome the victim's will
in the rape specification.

2. Need for careful research. Diligent research of the case law is
absolutely essential in order to avoid prejudicial error in failing to instruct on
an LIO raised by the evidence. C.M.A. has generally taken a liberal view in
deciding what is an LIO of an offense charged, ultimately basing its decision
on a careful analysis of the facts of each case. See, e.g., United States v.
King, "0 C.M.A. 465, 28 C.M.R. 31 (1959); United States v. Jackson, 6 M.J. 26]
(C.M.A. 1979); and United States v. Rodwell, 20 M.J. 264 (C.M.A. 1985).

K. Findings of guilty to an LIC. When a court finds an accused not
guilty of the offense charged, but guilty of an LIO, this is done by the
process of exception and substitution. The court deletes (i.e., excepts) the
words in the specification that pertain to the offense charged and substitutes
language appropriate to the LIO. For example, the accused is charged with
burglary but found guilty of housebreaking. The charge sheet might read:

Charge: Violation of the Uniform Code of Military Justice, Article
129.

Specification: In that Seaman Buster G. Force, U.S. Navy, USS
Neversail, on active duty, did onboard Naval Education and Training
Center, Newport, Rhode lIsland, on or about 10 April 1987, in the
nighttime, unlawfully break and enter the dwelling house of Captain
Arnold (NMN) Hab, U.S. Navy, with intent to commit rape therein.
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The court, in returning its findings, would announce that it found the accused:

Of the Specification of the Charge: GUILTY, except for the words
"unlawfully break and enter," and "rape,” substituting therefore the
words "unlawfully enter” and "a criminal offense, to wit: com-
municating a threat, respectively; of the excepted words, NOT
GUILTY: of the substituted words, GUILTY. Of the charge: NOT
GUILTY, but GUILTY of a violation of Article 130, UCMJ.

0207 MULTIPLICITY AND JOINDER (Key Numbers 957-960)

A. General concept. "What is substantially one transaction should not
be made the basis for an unreasonable multiplication of charges against one
person.” R.C.M. 307(c)(4) (Discussion), MCM, 1984. See United States v.
Posnick, 8 C.M.A. 201, 24 C.M.R. 11 (1957). The unreasonable multiplication of
charges is known in military law as "multiplicity.” Competing with the rule
against multiplicity is the rule on joinder which, although giving the convening
authority broad discretion, advises: "ordinarily all known charges should be
referred to a single court-martial.” R.C.M. 601(e)(2) (Discussion), MCM, 1984.
Compounding the joinder problem was the prohibition in the MCM, 1969 (Rev.),
against the joinder of major and minor offenses. Part |V, para. 26c, MCM,
1969 (Rev.). This major/minor prohibition is conspicuously and purposefully
absent from the MCM, 1984. See appendix 21, MCM, 1984, analysis to R.C.M.
601(e). Accordingly, to satisfy the multiplicity and joinder requirements of the
1984 Manual, the government should refer all known charges to trial and yet
avoid an unreasonable multiplication of charges.

B. Rationale

1. Joinder - The policy behind the requirement that all known
offenses be tried together is to rprotect the accused from a succession of
prosecutions, and possibly a succession of Federal convictions. "Being called
upon to defend himself in a number of trials may be harassing to a defendant
and be a disadvantage far outweighing the prejudice which may result from a
joinder.” Remington and Joseph, Charging, Convicting, and Sentencing the
Multiple Criminal Offender, 1961 Wis. L. Reyv. 528, 538. See Ciucci v. lllinois,
356 U.S. 571 (1958), where the accused argued unsuccessfully that his four
separate trials for the murders of his wife and three children on the same
occasion were motivated by a prosecutorial desire to keep procecuting until the
death penalty was achieved. (The death penalty was adjudged in the third
trial.)  Another policy favoring the joinder of all known offenses is the
economy of a single trial. It should be recognized, however, that the joinder
of offenses may also operate to the detriment of an accused. This may be so
for several reasons:

....(1) he may become embarrassed or confounded in
presenting separate defenses; (2) the jury may use the
evidence of one of the crimes charged to infer a criminal!
disposition on the part of the defendant from which is
found his guilt of the other crime or crimes charged; or
(3) the jury may cumulate the evidence of various crimes
charged and find guilt when, if considered separately, it
would not so find.
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Drew v. United States, 331 F.2d 85 (D.C. Cir. 1964). Although Drew was
decided on the basis of statutory interpretation, there is authority for the
proposition that an improper joinder can be violative of due process. See
United States ex rel Evans v. Follette, 364 F.2d 305 (2d Cir. 1966). Accord-
ingly, it would appear that defense counsel who fear any of the evils described
in Drew v. United States, supra, might object on due process grounds to the
referral of all known charges to a single court-martial.

2. Multiplicity - The policy supporting the prohibition against the
unreasonable multiplication of charges is essentially the policy against improper
joinder discussed in Drew v. United States, supra. Additionally, there is the
danger that a multitude of similar and/or interrelated charges may overcompli-
cate the task of sorting and evaluating the evidence and applying the reason-
able doubt standard. The resulting confusion could lead to an unjust acquittal
("This much confusion must mean reasonable doubt.”"), or an unjust conviction
("It's unclear what really happened, but where there's smoke there's fire, so
the accused must be guilty of something."). Also, overcharging can be abused
as an improper vehicle for encouraging harsher sentences. See United States
v. Hughes, 1 M.J. 346, n.3 (C.M.A. 1976). Based on these rationales, the
current charging practice is to refer to a single court-martial all known,
nonmultiplicious offenses. The balance of this chapter will discuss multiplicity
in its various forms and applications.

C. Multiplicity defined. The question of multiplicity involves an
examination of the charges to determine if they describe separate offenses.
Offenses which are separate are separately chargeable and punishable. The
courts have used several tests to determine whether offenses are separate.
R.C.M. 1003c(1)(C).

1. The test of reasonableness. The basis for all of the multi-
plicity tests is the test of reasonableness. The basic rule is against the
unreasonable multiplication of charges. What is reasonable will depend upon
the particular facts of each case, and is very largely a matter of judgment.
Trial counsel and convening authorities must use good common sense and not
try to carve out every possible specification. The classic example of un-
reasonableness is United States v. Sturdivant, 13M.J. 323 (C.M.A. 1982), where
the findings and sentence were set aside when the government referred ten
separate drug specifications arising out of one incident in which the accused
agreed to purchase drugs. United States v. Sheffield, 20M.J. 957 (A.F.C.M.R.
1985) (one collision causing the instantaneous death of two people is separately
chargeable).

2. The Baker tests. In the case of United States v. Baker, 14
M.J. 361 (C.M.A. 1983), the Court of Military Appeals discussed multiplicity in
great detail. In Baker, the court pointed out that, over the years, various
tests have been used to determine whether offenses were separate or multi-
plicious. The court indicated that offenses were multiplicious where inconsis-
tent findings of fact would be required to find guilt and that an offense which
was a lesser included offense would be multiplicious with the charged offense.

a. Inconsistent findings. !n United States v. Cartwright, 13
M.J. 174 (C.M.A. 1982), the accused’s convictions of larceny of property and of
receiving the same stolen property were reversed "because of the inconsis-
tency between finding that an accused took property from the owner and
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finding that he received it from some other person who had taken the
property from the owner.” Id. at 175. These offenses are multiplicious
because the charges appear to make two inconsistent crimes out of one event.

b. Lesser included offenses. In United States v. Stegall, 6
M.J. 176 (C.M.A. 1979), the accused struck a superior NCO with a cane. He
was charged with, and convicted of, assault and battery in violation of Article
128, UCMJ, and assault upon a superior NCO in violation of Article 91, UCMJ.
The Court of Military Appeals reversed, holding that, since the article 128
assault was clearly a lesser included offense of the article 91 offense, they
were multiplicious and the convictions of both could not stand. If one uses
the traditional lesser included offense analysis discussed in chapter | of this
text, the lesser included offense test for multiplicity is fairly straightforward.
Difficulty arises, however, due to the fact that in United States v. Baker, 14
M.J. 361 (C.M.A. 1983), the Court of Military Appeals has added another
category of offenses which will be considered lesser included offenses for
multiplicity purposes. The court held that, where an offense would not
normally be considered a lesser included offense because it contained elements
which were different from the greater offense, it could still be a lesser
included offense if "these different elements are fairly embraced in the factual
allegations of the other offense and established by evidence introduced at
trial." Baker, id. at 368 (emphasis added). This new, "fairly embraced”
category of lesser included offenses and the court's application of the "fairly
embraced” standard have created a great deal of confusion in the military law
of multiplicity. See United States v. Zupancic, 18 M.J. 387, 391-95 (C.M.A.
1984) (Cook, Judge, concurring in part and dissenting in part). See disCussion
at section 0206 above.

c. The Navy court has recently attempted to enunciate a
bright-line test for multiplicity and to resolve the apparent inconsistencies
among the rule, the discussion to R.C.M. 1003(C) (1) (c), the analysis to the rule,
and the case law. In United States v. Jones, 20 M.J. 602 (N.M.C.M.R. 1985),
one panel of the Navy court held that R.C.M. 307(c)(4), 907(b)(3)(B) and
1003(c) (1) (C), when read together, clearly adopt the multiplicity doctrine of the
Federal courts as set forth in Blockburger v. United States, 284 U.S. 299, 304,
76 L.Ed. 306 (1932), and that neither the discussion nor the Court of Military
Appeals can change that. Panel Two of the Navy court has continued to
decide cases in accordance with this rule. United States v. Meace, 20 M.J. 972
(N.M.C.M.R. 1985). Panel One of the Navy court has followed both Baker and
Blockburger and Panel Three, in an unpublished case, appears to be following
Baker. The Court of Military Appeals has resolved this conflict by reversing
the N.M.C.M.R. panel which handed down Jones. See United States v. Jones,
23 M.J. 301 (C.M.A. 1987), wherein C.M.A. held that the President, in adopting

the 1984 MCM, did not reverse the holding in Baker, supra.

d. What follows are just a few examples of apparently
inconsistent applications of the "fairly embraced"” test.

(1) Rape cases

(a) United States v. Glover, 16 M.J. 397 (C.M.A.
1983). The accused was charged with rape and aggravated assault. Held:
Not multiplicious, since the rape specification did not fairly embrace the
aggravated assault.

2-35




(b) United States v. Hollimon, 16 M.J. 164 (C.M.A.
1983). The accused was charged with rape and communicating a threat,
although the threat pleadings made no reference to the rape and vice versa.
Held: Multiplicious, since the threat was shown by the evidence to be fairly
embraced.

(2) Assault cases

(a) United States v. Baker, 14 M.J. 361 (C.M.A.
1983). The accused was charged with aggravated assault and communicating a
threat. Heid: Not fairly embraced.

(b) United States v. McKinnie, 15M.J. 176 (C.M.A.
1983). The accused was charged with the same offenses as in Baker, supra.
Held: Multiplicious.

3. Congressional intent. The most recent decisions in this area
have focused much more on congressional intent than prior decisions have.
For example, in Ball v. United States, 470 U.S. __ , 105S.Ct. 1668, 84 L.Ed.2d
740 (1985), the Supreme Court held that an accused found in possession of an
illegal firearm could not be convicted of both possessing and receiving that
same firearm. After scrutinizing the legisiative history of the two statutes in
question, the Supreme Court ascertained that Congress did not intend such a
result, citing Blockburger approvingly as a statutory rule of construction to aid
in determining Congress' intent. In United States v. Hickson, 22 M.J. 146
(C.M_A. 1986), the Court of Military Appeals considered the impact of Block-
burger and Ball in a prosecution for rape and adultery arising from one act of
intercourse. While reaching different conclusions on the issue, both Chief
Judge Everett and Judge Cox focused on the intent of Congress, suggesting
this may be the key to multiplicity disputes in the future.

D. Applying the multiplicity tests. Because of the still developing
body of law applying the "fairly embraced” multiplicity standard, it is virtually
impossible to provide any concrete guidance to counsel at the trial level who
must apply these rules. The astute defense counsel will probably want to move
to dismiss as multiplicious any multiple charges which all arise from a single
event or episode. The trial counsel will want to ensure that the pleadings in
such cases do not on their face embrace any other offenses and should always
be prepared to fall back to the reasonableness test. The nature of the facts
and the facts which are plead may decide the issue.

E. Examples. While not all-inclusive, the following is a list of recent
appellate applications of the multiplicity tests.

1. Drug offenses. Possession of marijuana is multiplicious for
findings purposes with possession of the same marijuana with intent to
distribute. United States v. Forance, 12 M.J. 312 (C.M.A. 1981). Similarly,
possession and introduction of same drug are multiplicious for findings. United
States v. Hendrickson, 16 M.J. 62 (C.M. A, 1983). Possession and distribution of
same drug are multiplicious for findings. United States v. Zubko, 18 M.J. 378
(C.M.A. 1984). Introduction and possession with intent to distribute are not
multiplicious since each have element(s) not common to the other. United
States v. Zupancic, 13M.J. 387 (C.M. A, 1984). A difficult, unresolved question
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arises where a different quantity of drug is involved. For example, A posses-
ses an ounce of marijuana and distributes that ounce to B. Clearly, these
offenses (possession and distribution) are multiplicious. Zubko, supra. Assume
instead that A possesses a pound of marijuana and distributes one ounce to B.
Is A's possession of at least the remaining 15 ounces a separate and distinct
crime? Although this specific issue has not been addressed, a panel of the
Army Court of Military Review has held in a similar situation that the
possession of the remaining cache of marijuana at a different time and place
was an offense separate from the earlier distribution. United States v.
McGary, 12 M.J. 760 (A.C.M.R. 1981), petition denied, 13 M.J. 120 (C.M.A.
1982); United States v. Snook, summary disposition, 19M.J. 282 (C.M.A. 1984);
United States v. Cirabisi, summary disposition, 19 M.J. 269 (C.M.A. 1984)
(distribution and subsequent possession of the "left-overs"” from the stash are
not multiplicious for findings); United States v. Isaacs, 19 M.J. 220 (C.M.A.
1985) (distribution of marijuana and possession of cache across town are not
multiplicious for findings or sentence). Compare United States v. Care, 20 M.J.
216 (C.M.A. 1985) (introduction and possession are multiplicious though
separated by one day). Accord, United States v. Johnson, 26 M.J. 686
(A.C.M.R. 1988), charging accused's act in "lining out" three portions of
cocaine on a mirror, rolling up a dollar bill, and offering the substance to
three other soldiers in three specifications of distribution was unreasonably
multiplicious for findings.

2. Absence offenses. Breaking restriction and unauthorized
absence of more than thirty days are not multiplicious for findings. United
States v. DiBello, 17 M.J. 77 (C.M.A. 1983). Compare United States v. Doss,
15M.J. 409 (C.M.A. 1983) and United States v. Campfield, 20 M.J. 246 (C.M.A.
1985), in which breaking restriction and a short UA were found to be multipli-
cious. Citing DiBello, supra, C.M.A. has also held that missing movement and
an absence of over thirty days are not "fairly embraced.”" United States v.
Murray, 17 M.J. 81 (C.M.A. 1983). A short UA and a missing movement are
"fairly embraced.” United States v. Palmiter, 20M.J. 90 (C.M.A. 1985); United
States v. Baba, 21 M.J. 76 (C.M.A. 1985). Escape from custody and absence
from unit have been held to be separate offenses, since one can escape from
custody without absenting oneself from one's unit. United States v. Johnson,
17 M.J. 83 (C.M.A. 1983).

3. Property offenses. Willful damage to military property is not
multiplicious with arson. United States v. Kotulski, 16 M.J. 43 (C.M.A. 1983).
Writing bad checks is multiplicious with larceny of the property received in
return for the checks. United States v. Allen, 16 M.J. 395 (C.M.A. 1983);
United States v. Ward, 15 M.J. 377 (C.M.A. 1983). Loss of military property
(article 108) is not multiplicious for findings or sentence with larceny (article
121) of the same property. United States v. West, 17 M.J. 145 (C.M.A. 1984).
Several automatic teller withdrawals not multiplicious with theft of card.
United States v. Abandschein, 19 M.J. 619 (A.C.M.R. 1984). United States v.
Glenn, 20 M.J. 172 (C.M.A. 1985) held willful damage to military property,
including, among other items, a building, was multiplicious with arson in which
building was the subject. Compare with United States v. Grasha, 20 M.J. 220
(C.M.A. 1985), where it was held that aggravated arson of an inhabited building
was not multiplicious for findings with simple arson of some contents of that
same building.
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4, Offenses against the person. In United States v. Jean, 15 M.J.
433 (C.M.A. 1983), resisting apprehension was considered multiplicious for
findings with simple assault. In United States v. Teeter, 16 M.J. 68 (C.M.A.
1983), a felony murder charge was held to be multiplicious for findings with
premeditated murder and rape. In United States v. Hollimon, 16 M.J. 164
(C.M.A. 1983), communication of a threat was held to be "fairly embraced”
within a charge of rape. In United States v. Glover, 16 M.J. 397 (C.M.A.
1983), the court found that an aggravated assault was not multiplicious with a
charge of rape. In United States v. Baker, 14 M.J. 361 (C.M.A. 1983) and
United States v. McKinnie, 15M.J. 176 (C.M.A. 1983), the accuseds’' were each
charged with assault and communicating a threat. In Baker, the offenses were
held to be separate; but, in McKinnie, they were found to be multiplicious and
the threat charge dismissed. Two deaths from a one-car collision are not
multiplicious. United States v. Sheffield, 20 M.J. 957 (A.F.C.M.R. 1985).

5. Falsilication offenses. Where an accused signed two false
official records at the same time and place, and made the same false represen-
tation in each, the two offenses were multiplicious for findings purposes.
United States v. Burris, 21 M.J. 82 (C.M.A. 1985).

F. Muitiplicious pleading for contingencies of proof. One of the tests
for multiplicity was the situation in which two offenses were pleaded, but
inconsistent findings of fact would be required to find guilt of both offenses.
United States v. Cartwright, 13 M.J. 174 (C.M.A. 1982) (conviction of larceny
of property and of wrongful receipt of the same stolen property could not
stand). An accused cannot both steal and wrongfully receive the same stolen
property. There are times, however, when it is permissible for the government
to charge offenses which would be multiplicious under the theory of inconsis-
tent findings. Such multiplicious pleading is permitted in order to allow the
government to prepare for contingencies of proof. The remedy available to
the accused is dismissal of one offense after findings of guilt have been
entered to the other.

1. Example. A is found in possession of recently stolen property.
Although he had the means and opportunity to steal the property, there is no
direct evidence which proves him guilty of the actual larceny. The govern-
ment, relying on their circumstantial case, charges A with larceny and presents
its evidence. In defense, A takes the stand, denies taking the property, but
admits to obtaining it from the real thief -- knowing it to be stolen. Result:
A is acquitted (assuming that his story creates a reasonable doubt). The
government, for contingencies of proof, should have charged A with both
larceny and receiving stolen property. The possibility of A's judicial confes-
sion to the other offense would be protected.

2. Example. B sells what she advertises as heroin to a govern-
ment agent. Lab tests reveal that the substance was tooth powder. The
government charges B with attempted distribution of heroin. B, at her trial,
presents evidence that she knew all the time the substance was tooth powder.
Result: Assuming that her story creates a reasonable doubt concerning her
intent to distribute heroin, B will be acquitted. It would therefore have been
wise for the government to have alleged both attempted distribution of heroin
and larceny of the money received.
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G. Multiplicity for sentencing. When an accused is found guilty of
more than one offense, the maximum allowable punishment may be imposed for
each separate offense. Offenses which are not separate for the purposes of
computing the maximum punishment are referred to as being multiplicious for
sentencing. The test for determining multiplicity for sentencing is broader
than the previously discussed multiplicity tests. The 1984 Manual states,
"offenses are not separate if each does not require proof of an element not
required to prove the other.” R.C.M. 1003(c}(1)(C), MCM, 1984. This test is
the included offense test utilized by the Supreme Court in Blockburger v.
United States, 284 U.S. 299 (1932). The discussion and analysis to R.C.M.
1003(c)(1)(C) indicate that the military test for sentencing multiplicity is
broader and more complicated than the included offense analysis. The
discussion to the rule points out that, even if each offense requires proof of
an element not required to prove the other, they may not be separate for
punishment purposes if the offenses were committed as the result of a single
impulse or intent. R.C.M. 1003(c)(1)(C), discussion, MCM, 1884. Accordingly,
offenses which are separate for purposes of findings may yet be multiplicious
for purposes of sentencing because they arose as a part of a single intent or
purpose. See United States v. Jones, 20 M.J. 602 (N.M.C.M.R. 1985) for a
resolution of the issue employing the Blockburger rationale.

1. Example. The accused absents himself from his unit for a
period of one year and does so by intentionally missing the movement of his
ship. These offenses of UA and missing movement are separate for findings
purposes. United States v. Murray, 17 M.J. 81 (C.M.A. 1983). Because they
arose out of a single intent, they would merge into one offense for the
purposes of punishment. United States v. Posnick, 8 C.M.A. 201, 24 C.M.R. 11
(1957).

2. Example. The accused is found guilty of larceny and of
unlawfully opening the mail. The evidence shows that the mail was opened in
order to commit the larceny. The offenses would be multiplicious for senten-
cing and therefore not separately punishable. R.C.M. 1003(c)(1)(C), discussion,
MCM, 1984.

3. Exceptions

a. Conspiracy and the crime which is the object of the
conspiracy are always separate for findings and sentence. Part |V, para.
5¢(8), MCM, 1984,

b. If it is clear that the intent of the legislature was to
make crimes separately punishable, the legislative intent will be honored in
spite of the fact that the offenses were the result of a single impulse or
intent. United States v. West, 17 M.J. 145 (C.M.A. 1984) (larceny and wrongful
disposition of the same military property held to be separate for findings and
sentence based on legislative intent). See also Missouri v. Hunter, 459 U.S.
359, 103 S.Ct. 673, 74 L.Ed.2d 535 (1983).
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CHAPTER 11
ABSENCE OFFENSES
(Key Numbers 655-678, Desertion, Unauthorized Absence, or Missing Movement)
0300 UNAUTHORIZED ABSENCE, Article 86, UCMJ, and Part IV, para. 10,

MCM, 1984

A. Text of article 86. "Any member of the armed forces who, without
authority --

1. fails to go to his appointed place of duty at the time pre-
scribed;

2. goes from that place; or

3. absents himself or remains absent from his unit, organization,
or place of duty at which he is required to be at the time prescribed;

shall be punished as a court-martial may direct."”

B. Types of article 86 offenses. There are essentially three types of
article 86 offenses. They are:

1. Article 86(1) -- failure to go to an appointed place of duty;
2. Article 86(2) -- going from an appointed place of duty; and

3. Article 86(3) -- unauthorized absence from unit, organization
or place of duty.

C. Purpose of article 86. The purpose of this article is "to cover
every case not elsewhere provided for in which any member of the armed
forces is through his own fault not at the place where he is required to be
at the prescribed time." Part IV, para. 10c(1), MCM, 1984.

0301 FAILURE TO GO TO APPOINTED PLACE OF DUTY
A. Elements

1. That a certain authority appointed a certain time and place of
duty for the accused;

2. that the accused knew of that time and place;
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3. that the accused failed to go to his appointed place of duty at
the prescribed time; and

4. that the accused's failure to go to his appointed place of duty
at the time prescribed was without authority.

B. Element 1. That a certain authority appointed a certain time and
place of duty for the accused.

1. An order. Underlying the first element of this offense is some
form of order to the servicemember to be at a certain place at a certain time.
Accordingly, many of the issues relating to orders offenses discussed in
Chapter IV of this text will be applicable to this first element of article 86(1).
For example, if the person appointing the place for duty had no lawful
authority to do so, the accused who failed to go to that place would have a
defense related to the unlawfulness of orders. See section 0401.A of this text.

2. A "certain time." There must be a certain time appointed by
the order. Although it may not be absolutely necessary (yet it is strongly
recommended as the better practice) to allege the time in the failure to go
specification, evidence must be presented by the trial counsel to establish
that a certain specified time was appointed. For example: The accused was
told to perform hard labor without confinement at the orderly room and in the
barber shop "after duty.” The evidence showed that the performance of hard
labor was normally begun between 1800 and 1830; however, the proof did not
show that the accused was aware of this custom. Held: Not a violation of
article 86(1), because the order did not sufficiently define a certain time for
the accused to report. United States v. VanlLierop, 4 C.M.R. 758 (A.B.R. 1952).

3. A "certain place.” There must be a certain place appointed by
the order.

a. The "certain place" of duty in article 86(1) and 86(2) has
generally been considered to be a very narrowly defined geographical area as
opposed to the organizational area concept of article 86(3). In United States
v. Bement, 34 C.M.R. 648, 649 (A.B.R. 1964), the board said that:

...the phrase "place of duty" as used in Article
86, subdivisions one and two, refers to a
specifically appointed place such as the first
floor of Barracks A ..., whereas the phrase
"other place of duty”, as used in conjunction
with the terms "unit" and "organization” in
Article 86, subdivision (3), is a generic term
designed to cover the broader concepts of a
general place of duty as might be contained
within the terms "command", "quarters",
"station”, "base”, "camp", or "post.”

The board determined that a specification which alleged "going from appointed
place of duty, to wit: Headquarters and Headquarters Company, 1st Brigade,
4th Armored Division" was fatally defective since it alleged a general place of
duty as opposed to a specific place of duty. Although a later Navy Board of
Review, in dictum, disagreed with the rationale by determining that article
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86(1) is not limited to a particular place within the geographical limits of the
command, but applies to a general place of duty as well, the board felt
constrained to acknowledge that an order to report to a unit (Ist Tank
Battalion) included therein the duty to present oneself to "The Personnel
Administrative Headquarters." United States v. Federer, NCM67-1125 (N.B.R. 9
June 1967). The board appears tc have followed the concept of "specific
place” as a requirement for the failure to go offense, and merely decided to
consider an order to a unit to be constructively an order to its headquarters.

(1) Even before the board in Bement clearly enunciated
the requirements for article 86(1) and 86(2), the case of United States v.
Skipper, 1 C.M.R. 581, 584 (C.G.B.R. 1951) stood for the proposition that "The
offense of failing to go to an appointed place of duty contemplates only a
specific place of duty such as muster, the No. 1 fireroom, etc., and not a
failure to go to his unit, his general place of duty” (emphasis added). In
Skipper, the accused had been ordered to report for duty aboard a USCG
lightship and had been convicted for a failure to go due to his late arrival.
Reversal was based on the determination that a ship was a general place of
duty.

(2) tn United States v. Reese, 7 C.M.R. 292 (A.B.R.
1953), the board decided that the offense of failure to go to an appointed
place of duty under article 86(1) is not a lesser included offense of absence
without authority from unit or organization under article 86(3). The Coast
Guard Board of Review made the same determination with regard to the
offense of going from an appointed place of duty under article 86(2) in
United States v. Sears, 22 C.M.R. 744 (C.G.B.R. 1956). See United States v.
Sturkey, 50 C.M.R. 110 (A.C.M.R. 1975) (specification alleging failure to go to
"3d Platoon, Company C ..." is not specific enough to state an offense).

(3) The place of duty may be a rendezvous for several
persons or for only one person. Examples would include muster of restricted
men, duty as helmsman on the bridge, relief of the quarterdeck watch.

(4) The place of duty need not be on a military reserva-
tion. Example: Duty driver is ordered to pick up the commanding officer,
who is returning from TAD, at Boston Airport at 1600.

(5) Note: [f no certain time or no certain place was
designated, but the accused did have a specified duty to perform, he may still
be charged with dereliction of duty under article 92(3).

(6) Note: The fact that a specification alleges a general
rather than a specific place of duty does not mean that a finding of guilty to
an unauthorized absence from a unit, organization, or general place of duty
under article 86(3) can be returned. Article 86(3) is not a lesser included
offense of either article 86(1) or (2). United States v. Sheehan, 1 C.M.A. 532,
4 C.M.R. 124 (1952); United States v. Sturkey, supra.

b. Not only must the government prove that the accused was
ordered to a specific place of duty, but that specific place of duty must also
be alleged in the specification. United States v. Skipper, 1 C.M.R. 581
(C.G.B.R. 1951).




C. Element 2. That the accused knew of that time and place.

1. Paragraph 165, MCM, 1969 (Rev.), states: "A place of duty is
not appointed within the meaning of this article unless the accused knew or
had reasonable cause to know, of the order purporting to appoint that place of
duty." (Emphasis added.)

2. Apparently the drafters of the 1969 MCM intended to make one
criminally liable for failure to go to an appointed place of duty even without
actual knowledge on th: part of the individual as long as the lack of know-
ledge is due to some fault on the part of the individual. In United States v.
Curtin, 9 C.M.A. 427, 26 C.M.R. 207 (1958), C.M.A. held that actual knowledge
of the order allegedly violated was required in order to convict an accused of
an article 92(2) offense. The court there disregarded the 1951 MCM provision,
which permitted conviction under article 92(2) on proof of the accused's
"reasonable cause to know" of the order. In light of the relationship between
orders offenses and offenses under article 86(1) and (2), the logical extension
would be to require actual knowledge for a failure to go conviction. Although
C.M.A. has not extended this rule to article 86(1) and (2) offenses, a require-
ment of actual knowledge has been imposed for "missing movement" charges
under article 87. United States v. Chandler, 23 C.M.A. 193, 48 C.M.R. 945
(1974). As in Curtin, the court in Chandler seems to have disregarded the
1969 MCM provision of "reasonable cause to know." The drafters of the 1984
MCM have concluded that the Chandler and Curtin reasoning applies to article
86(1) and (2) and have deleted the "reasonable cause to know" language from
Part IV, para. 10, MCM, 1984. Accordingly, actual rather than constructive
knowledge is the requirement.

3. Proof of actual knowledge can be demonstrated by the use of
direct cr circumstantial evidence.

a. Direct evidence is evidence tending directly to establish a
fact in issue (i.e., "Did the accused know of the order?”). Example: A state-
ment by the accused wherein he admits that he knew about the order.

b. Circumstantial evidence is evidence tending to establish a
fact from which a fact in issue can be inferred. Example: The accused's
division officer testifies that he announced at quarters that the accused
should report to sick bay at 1300 for a flu shot and that the accused was
present at quarters at the time the announcement was made. In United States
v. Zammit, 16 M. J. 330 (C.M.A. 1983), C.M.A. helid that the Court of Military
Review erred in determining that the evidence did not indicate whether the
appellant had actual knowledge of his duty to muster. Indeed, circumstantial
evidence of his actual knowledge was presented when it was shown that the
accused had appeared at several musters before missing several more, and that,
when the muster schedule was changed, the accused signed the document
indicating his awareness of the new hours.

D. Element 3. That the accused failed to go to his appointed place of
duty at the time prescribed.
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1. A violation of article 86 is not a continuing offense. The
offense is ruomplete at the moment the accused fails (without authority) to
appear »* his appointed place of duty at the prescribed time. The fact that
the accused later went to his appointed place of duty is not a defense. His
subsequent arrival is solely a matter in extenuation and mitigation.

2. There is no requirement that the accused leave naval juris-
diction. A servicemember could violate article 86(1) without leaving his or her
ship or unit. For example, a sailor on board a ship at sea can be charged for
failing to appear at a scheduled muster at a specific time and place.

E. Element 4: "Without authority”

1. Failure to allege "without authority.” The failure of the
accused to go to his appointed place of duty at the time prescribed is not, in
and of itself, criminal. Criminal liability attaches only when the failure to go
is without the permission to be absent from some authority competent to give
that permission. Service personnel are frequently absent from duty without
being in violation of article 86 (e.g., leave, liberty, sick call, TAD, etc).

a. Failure to allege the absence to be "without authority”
results in a fatally defective specification if challenged at trial, since it fails
to state an offense under the UCMJ. The word "absent” does not, of itself,
import criminality. United States v. Fout, 3C.M.A. 565, 13 C.M.R. 121 (1953);
United States v. Hale, NCM 73-2279 (N.C.M.R. 8 Nov 1973); United States v.
Tepsitch, 5 C.M.R. 212 (A.B.R. 1952).

b. Failure to allege an offense is a nonwaivable ground for
dismissal. The motion can be entertained at any stage of the proceedings.
R.C.M. 907(b)(1)(B), MCM, 1984. However, should the failure to state an
offense issue be raised for the first time on appeal, the omission of the words
"without authority” do not automatically require reversal. In United States v.
Watkins, 21 M.J. 208 (C.M.A. 1986), the court adopted the post-conviction
liberal construction rule of the Federal system. The rule is that, when the
sufficiency of a pleading is first challenged on appeal, a conviction thereon
will be reversed only on a showing of prejudice to the accused or when it
cannot within reason be construed to charge a crime. See United States v.
Thompson, 356 F.2d 216 (2d Cir. 1965), cert. denied, 334 U.S. 964, 86 S.Ct.
1591, 16 L.Ed.2d 675 (1966) and United States v. Hart, 640 F.2d 856, cert.
denied, 451 U.S. 992, 101 S.Ct. 2334, 68 L.Ed.2d 853 (1981). In Watkins, supra,
the issue was first raised on appeal after a guilty plea pursuant to a pretrial
agreement. During providency, the accused admitted that his absence was
without authority. Under the specific facts of the case, C.M.A. allowed the
conviction to stand and overruled Fout, supra, to the extent that it conflicts
with the holding in Watkins. See also United States v. Miller, 48 C.M.R. 446
(N.C.M.R. 1973).

2. Proving "without authority”

a. In order to obtain a conviction for failure to go under
article 86(1) (and similarly for absence offenses under article 86(2) and (3)),
there must be proof that the failure to go was without authority. Merely
proving an absence does not prove that an offense has been committed. The
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government must prove beyond a reasonable doubt at trial that the absence
was not authorized by anyone competent to authorize it. For example: The
accused, an Army OC, was convicted by GCM of several failures to go to class
formations. The trial counsel sought to prove his case with testimonial
evidence alone. Four officers testified as to the absences, but none testified
that the absences on two specific dates were without authority. Held: The
findings of guilty as to those two dates were disapproved because there was no
evidence, either direct or circumstantial, that the accused did not have
permission to be absent. United States v. Neff, 9 C.M.R. 332 (A.B.R. 1953).

b. In the ordinary article 86(3) absence case, the unauthor-
ized absence is proved by introducing a page from the accused's service
record. (See section 0303.D, below). With regard to article 86(1) and (2)
offenses, however, no service record entries are made in the Marine Corps for
unauthorized absences of less than 24 hours duration. In the Navy, absences
of less than one day's duration are recorded on page 13 of the service record,
but should there be no entry because of administrative error, or in Marine
cases, it may become necessary, by other means, to prove the negative fact--
that the absence was not authorized -- in addition to the fact of the absence
itself. Usually there are witnesses who can testify as to the absence itself.
Note also that, under Mil.R.Evid. 803(6) and (8), it may be possible to use
muster chits, morning reports, or other documents which may qualify as public
records or business records to establish the offense. The lack of authority for
the absence, on the other hand, may be proved by calling the immediate
superiors of the accused as witnesses. They should be asked such questions
as: (1) "Did you give the accused permission to be absent?” and (2) "To your
knowledge, did anyone else in authority give the accused permission to be
absent?”

F. Pleading problems. See Part IV, para. 10f(1), MCM, 1984.

1. The specific place of duty must be alleged in the specification
(e.g., the officers' galley, the quarterdeck, aftersteering, etc).

2. The words "without authority" must be alleged.

3. It is not necessary to allege the time that the accused was to
be at his place of duty, but it is good practice to do so and is highly recom-
mended.

4. The duration of the unauthorized absence usually is not alleged
when this sample form specification is used.

5. Sample specification: |n that Ensign Ernst E. Eveready, U.S.
Navy, USS Notawake, on active duty, did, on board USS Notawake, at sea, on
or about 30 January 19CY, without authority, fail to go at the time prescribed
to his appointed place of duty, to wit: 0800 junior officer of the deck watch
on the bridge of the USS Notawake.

G. lInstruction. See Military Judges' Benchbook, DA Pam. 27-9 (1982),
Inst. No. 3-13.
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0302 GOING FROM APPOINTED PLACE OF DUTY
A. Elements

1. That a certain authority appointed a certain time and place for
duty for the accused;

2. that the accused knew of that time and place;
3. that the accused went from his appointed place of duty; and

4. that the accused's going from his appointed place of duty was
without authority.

B. Similarity with article 86(1). Elements (1), (2), and (4) above are
the same as discussed in section 0301, infra, failure to go to appointed place
of duty. Element (1) requires a lawful order to go to a certain place at a
certain time. Element (2) requires actual knowledge of that order. Element
(4) requires that the going from be without authority. Element (3) is what
differentiates article 86(1) and (2) offenses.

C. "Went from"

1. This element requires proof of two facts. First, the prosecu-
tion must prove that the accused reported for or assumed the duty he was
required to perform. Second, the prosecution must prove that, after he

reported for or assumed his duties, he left that place of duty. For example,
in United States v. McKittrick, 8 C.M.R. 848 (A.B.R. 1953), the accused, who
had been assigned duties as a barracks guard, was convicted under article
86(2). The trial counsel failed to prove that the accused had ever reported for
duty. Held: Evidence insufficient, findings of guilty set aside. This case is a
good example of a situation where the person drafting the specifications could
properly have charged both 86(1) and 86(2), in order to provide for contin-
gencies of proof.

a. The fact that the accused returns to his place of duty
after he has once left it does not constitute a defense, but it is matter in
extenuation. Article 86(2) is not a continuing offense. It is an instantaneous
crime and is complete when the accused, without authority, goes from his
appointed place of duty.

b. Failure to perform the duty. If the accused in fact goes
to his appointed place of duty at the time prescribed, but fails to enter upon
the duty there required of him, he is not guilty of either article 86(1) or
Article 86(2). Reason: He has neither failed to go nor has he left. For
example: Seaman Sinbad is ordered to report to the galley for duty as a
messman at 0500, 1 Jan 19CY. Sinbad reports at that place and time and
immediately sits on the deck and falls asleep against a sack of potatoes. At
0600, the chief cook awakens Sinbad and asks him why he hasn't peeled the
spuds his customary initial task. Sinbad replies that he was too sleepy.
Query: An offense? Answer: He could be charged with dereliction of duty
(article 92(3)), but not failure to go or going from place of duty.
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2. Article 86(1) and (2) are general intent or negligence type of
offenses (i.e., the accused need not have specifically intended to leave his
place of duty). Example: Sinbad assumes his watch in the crow's nest as
lookout. Elated because the ship is en route to the port where his favorite
girl lives, he pulls a bottle out of his jumper and celebrates. He falls into the
ocean as a result of the liquor. Query: Has he violated article 86(2)?
Answer: Yes.

D. Pleading. Sample specification, Part IV, para. 10f(1), MCM, 1984.

Specification: In that Signalman Third Class Wana I. Sign, U.S.
Navy, USS Frankenstein, on active duty, did, on the signal bridge
on board USS Frankenstein, at sea, without authority, go from his
appointed place of duty, to wit: 0800 to 1200 signal bridge watch.

Note that, for article 86(2) offenses, it is not common practice to include the
time the accused went from his duty, since usually the exact time he left will
not be known.

E. Instruction. Military Judges' Benchbook, DA Pam. 27-9 (1982), Inst.
No. 3-13.

0303 ABSENCE FROM UNIT, ORGANIZATION OR PLACE OF DUTY
A. E|ement§'

1. That, at the time and place alleged in the specification, the
accused absented himself from his unit, organization, or other place of duty;
and

2. that such absence was without authority.

B. Unit, organization, place of duty. These terms have been defined Ly
custom of the Navy and Marine Corps, but they are not sharply defined. Fo-
example, Naval Air Station, Lemoore, California, may properly be considerec
either an "organization” or a "place of duty."

1. Unit. This term usually connotes a lower level military entity,
such as a company, squadron, or battery in the Marine Corps, or a ship or
flying squadron in the Navy.

2. Organization. This term usually connotes a larger command or
middle level military activity, such as an air group in the Marine Corps, or a
shore command in the Navy.

3. Place of duty. The place of duty referred to in article 86(3)
has been interpreted as being broader than the specific place of duty provided
for in article 86(1) and (2). United States v. Brown, 24 C.M.R. 585 (A.F.B.R.
1957). It is not limited to a specific place, but instead includes a general
place of duty. The reason is because the term "place of duty” in articie 86(3)
follows the general terms unit and organization, as compared to the specific
term "appointed place of duty" in article 86(1) and (2), which applies only to a
specific part of the ship or command and not to a "unit" or organization."
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4, Misdesignation of term "unit,” "organization,” or "place of
duty.” Misdesignation of a unit as an organization, an organization as a place
of duty, etc., is not a fatal error. United States v. Brown, supra; United

States v. Jack, 7 C.M.A. 235, 22 C.M.R. 25 (1956}. Specificity when using the
various designations, though, is preferred since that will best apprise the
accused of what he must defend against and protect him from the possibility
of former jeopardy.

This misdesignation variance should not be confused with the
situation where a specific unit is plead but the government proves an entirely
different unit, which is a fatal defect in the specification. United States v.
walls, 1T M.J. 734 (A.F.C.M.R. 1975); United States v. Rosen, 45 C.M.R. 728
(A.F.C.M.R. 1972).

5. Determining the unit, organization, or place of duty of the

accused

a. The unit, organization, or place of duty of an accused is
an administrative determination made in accordance with the regulations of the
servicemember's armed force. In the Navy and Marine Corps, the service-
member is generally attached, assigned, or joined to a specific unit or organ-
ization. That specific unit or organization is determined by looking at the
personnel record of the accused for an entry indicating that the accused has
been joined to the unit or organization (page 5 in Navy service records; page
3 in Marine Corps service records). Thus, a person is normally said to be
attached to that ship or station which "holds" his service record. This choice
of words is unfortunate. United States v. Walls, 1M.J. 734 (A.F.C.M.R. 1975),
discloses a potential problem where centralized administrative offices are used.
In Walls, the accused was charged with UA from a central base personnel
office rather than his new unit. A.F.C.M.R. held this to be a fatal defect
because the naming of a particular organization as the accused's unit serves to
both identify and limit the offense charged. It was a fatal variance to plead
the CBPO and prove the new unit. Thus, while a person is normally attached
to that ship or station which holds his records, the Navy's Pay/Personnel
Administrative Support System (PASS), a consolidated administration and
recordkeeping system, does not make the Navy member "attached" to the PASS
Office. As a general rule, a member is attached to the ship or station to
which he or she is administratively assigned for accounting purposes. (MIL-
PERSMAN 3430100.8.)

b. A person en route between activities pursuant to per-
manent change of station order is considered to be attached to the activity to
which he is ordered to report. Part 1V, para. 10c(7), MCM, 1984. See United
States v. Pounds, 23 C.M.A. 153, 48 C.M.R. 769 (1974). To determine the
activity, unit, etc. to which accused is ordered to report, examine the wording
of the permanent change of station orders.

c. Multiple units. It frequently happens that an accused
actually belongs to more than one unit. For example, if a member has been
assigned temporary additional duty (TAD), he is not detached from his
permanent duty assignment but becomes a member both of his parent command
and his TAD command. Absence of a servicemember from his TAD command
makes him also absent from his parent command; therefore, "a specification
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could allege an accused absent from either unit without running the hazards of
fatal variance or, because of the dates alleged in the specifications, subject
the accused to the possibility of double jeopardy.” United States v. Mitchell,
7 C.M.A. 238, 240, 22 C.M.R. 28, 30 (1956).

6. Absent. In order to be "absent,"” there is no requirement that
the accused be completely outside of naval jurisdiction. (See discussion infra
on "Determining commencement and termination of UA" at section 0304.G.)

C. "Without authority." Same as in article 86(1) and (2) generally.
Note, though, that as long as the accused has gone where an agent of the
government has instructed him to go, he cannot be convicted of absence from
his proper place of duty "without authority.” In United States v. Davis, 22
C.M.A. 241, 46 C.M.R. 241 (1973), an agent of the government had told the
accused to "go home and await orders.” Although the accused "awaited orders"
from June 27, 1969, until December 14, 1971, it was held that he could not be
convicted of unauthorized absence. A similar holding was rendered in United
States v. Hale, 20 C.M.A. 150, 42 C.M.R. 342 (1970) (accused, an officer, was
told to wait at home for a port call to Vietnam that never came, but failed to
report the fact for over a vear). See also, United States v. Raymo, 23 C.M.A.
408, 50 C.M.R. 290 (1975) (unauthorized absence terminated when accused was
ordered to report to the FBI and he did so, even though FBI! released him);
United States v. Williams, 23 C.M.A. 223, 49 C.M.R. 12 (1974) (accused was
authorized by his commanding officer to attend a civilian court session that
resulted in his being sentenced and sent to prison). In United States v. Vidal,
45 C.M.R. 540 (A.C.M.R. 1972), however, an accused given a 15-day delay en
route to a new duty station was held to be obligated to find out himself
where he was to go when he discovered he had been issued another soldier's
orders. His conviction for UA was upheld.

D. Proof of absence. In the ordinary UA case, the inception of,
termination of, and lack of authority for the absence are usually proved by
putting in evidence the appropriate entry from the accused's service record,
which contains the words "on unauthorized absence.” This is a hearsay
document which, if properly prepared and authenticated, is admissible under
the "public records” exception to the hearsay rule. See Mil.R.Evid. 803(8).
Thus, it usually is easy to present a prima facie case of an 86(3) offense.
See United States v. Demings, 22 C.M.A. 483, 47 C.M.R. 732 (1973) (properly
authenticated copies of entries in official records are competent evidence of
the facts they recite and are sufficient in law to sustain a conviction of UA).
If proper service record entries are not available, however, trial counsel will
have to call witnesses to establish inception, termination and lack of authority.
For the Navy, any unauthorized absence should be noted on page 13 of the
service record as an administrative remark. An OCR document, the present
page 6 of the enlisted service record was created to record unauthorized
absences that exceed 24 hours, since those absences affect the unauthorized
absentee's pay status. Accordingly, once an accused initially absents himself,
that absence is recorded via a page 13 entry. As soon as the absence exceeds
24 hours, a page 6 entry is also made. See MILPERSMAN 5030310, 5030420;
PAYPERSMAN 10373, 90435, and 90437. For Marines, no service record entries
are made for unauthorized absences of less than 24 hours. Unauthorized
absences in excess of 24 hours are recorded on page 12, Offenses and Punish-
ments, of the service record. See IRAM para. 4013.2a(a). For samples of
unauthorized absence entries on a Navy service record page 13 and 6, and a
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Marine Corps service record page 12, see examples at the end of this chapter.
Note that there may be other documents, such as muster chits, morning
reports, and even other service record pages for Marines, which may be
admissible under Mil.R.Evid. 803(6) and (8) as records of regularly conducted
business activities or public records to establish the offense. These other
nontestimonial sources of evidence concerning a UA offense may help to save
or streamline prosecution of an offense where the main service record entries
usually relied upon are inadmissible for some reason. See, e.g., United States
v. Lewis, NCM 73-0058 (N.C.M.R. 26 Mar 1973) (military judge properly relied
on an entry in page 3, Record of Service, of a Marine enlisted service record
to prove UA inception date where the usual page 12 entry was ruled inadmis-
sible). 1t must be remembered that public records are admissible as exceptions
to the hearsay rule only if they are prepared in accordance with applicable
regulations. United States v. Fowler, 48 C.M.R. 94 (A.C.M.R. 1973). In
Fowler, the offered documents were not admitted because they had not been
signhed by the proper official. They thus constituted incompetent hearsay, even
though there had been no objection by the defense. However, where a
document is not admissible as an official (public) record, it often may be
admitted as a business entry (a record of regularly conducted business activ-
ity). E.g., United States v. Mullins, 47 C.M.R. 828 (N.C.M.R. 1973) (a service
record entry inadmissible as an official record due to an unauthorized signa-
ture was held admissible as a business entry).

E. Proof of military status of the accused. In United States v. Spicer,
3 M.J. 683 (N.C.M.R. 1977) and United States v. Bobkoskie, 1 M.J. 1083
(N.C.M.R. 1977), petition denied, 3 M.J. 118 (C.M.A. 1977), the Navy Court of
Military Review held that, in the prosecution of an article 86 offense in which
the defense makes a motion to dismiss the charge on grounds that the court-
martial lacked jurisdiction over the person of the accused, the jurisdiction
question must be proven by the government beyond a reasonable doubt instead
of by the usual standard for motions, which is a preponderance of the
evidence. The reason stated was that, in cases involving unauthorized absence,
the accused’'s status as a member of the military becomes, in effect, an
element of the offense when absence or desertion is charged. Subsequent to
these decisions, however, the Navy court, en banc, re-examined the Spicer
opinion and unanimously decided in United States v. Bailey, 6 M.J. 965
(N.C.M.R. 1979) that, while the accused's status is always a fundamental part
of a purely military offense, it is not, itself, a separate element. Additionally,
the court stated:

... the standard of proof on all motions to dismiss for lack
of personal jurisdiction when presented to the military
judge, whether or not desertion or unauthorized absence
is alleged, remains a preponderance of the evidence. If
the motion is denied by the judge, the issue of military
status, when it bears on the ultimate issue of guilt or
innocence, may be raised again during trial on the merits,
and at that time the Government must prove beyond a
reasonable doubt that the accused is a member of the
military.

Id. at 969.




Proof of military status in a contested case is normally accomplished by
introduction in evidence of the accused's enlistment contract and related
papers found in the service record.

F. UA providency inquiry. If an accused pleads guilty to the offense
of UA, the following inquiry into the plea of guilty has been recommended by
N.C.M.R. in United States v. Sutherland, NCM 73-1073 (N.C.M.R. 31 May 1973)
and United States v. Avery, NCM 73-1118 (N.C.M.R. 16 July 1973):

1. He is the accused in question.

2. The specification reflects the correct organization from which
absence is alleged.

3. The absence in fact commenced on the date alleged.

4. The manner in which the departure from the command was
effected (i.e., failed to return from leave, or just decided to leave without
authority).

5. Did accused consider that he had permission from competent
authority to be absent during the period?

6. During the period, did he in fact believe he was absent without
authority?

7. Whether the absence was caused or extended by any physical
inability to return.

8. At any time between the commencement and the termination of
the absence did he have contact with military authorities? If so, the nature
of the contact should be explained.

9. Location of the accused during the period of absence.

10. Manner in which the absence was terminated. If the accused
was apprehended by civil authorities, it should be ascertained whether such
apprehension was for the purpose of terminating the absence or for a violation
of civilian law. However, an accused should not be required to provide
information covering misconduct not the subject of the present court-martial
proceedings.

11. Lack of conformance to the above format has been determined
to be nonprejudicial to the accused where the military judge failed to ask the
accused whether he had contacted military authorities during his UA and
failed to establish the accused's location during his UA, [United States v.
Kaleiwahea, NCM 76-0330 (N.C.M.R. 22 Nov 1976)] and failed to elicit from
the accused the manner in which he departed the command to initiate the UA
and the manner in which he terminated his absence [United States v. Heisey,
NCM 78-1370 (N.C.M.R. 25 Jan 1979)]. In fact, in Avery, supra, in a concur-
ring opinion, Judge Glasgow contended that, while the elements formulated in
Sutherland were not merely advisory, he denied that omission of some of the
elements of the inquiry demanded reversal.




G. Order requirement. Another distinction between article 86(1) and
(2) offenses and article 86(3) offenses is that the latter lacks the order
aspect of the former, generally. The exception is where a servicemember
receives orders to a new duty station or TAD assignment, and his failure to
report subjects him to a charge of UA. The order aspect might be raised as
an affirmative defense; for example, where the accused alleges that the order
to report is an illegal one. But see United States v. Matthews, 8 C.M.A. 94,
23 C.M.R. 318 (1957) (conviction of orders violation for failing to report to
new duty station reversed because person issuing the orders had no authority
to do so, but article 86(3) specification upheld).

H. General intent. A simple (i.e., nonaggravated) UA offense under
article 86(3), like the article 86(1) and (2) offense, is a general intent offense.
The accused need not have specifically intended to be UA. Indeed, he might
have specifically intended the exact opposite. For example, the accused fully
intends to go to work on time. To assist him, he sets three alarm clocks.
Nevertheless, he oversleeps and doesn't get there on time. He is still UA,
though he may have a good case in mitigation.

l. Pleading. Sample specification, see Part IV, para. 10f(2), MCM,
1984

Specification: In that Hull Technician Third Class Will B. Seedy,
U.S. Navy, USS Sleezeball, on active duty, did, on or about 1 April
19CY, without authority, absent himself from his unit, to wit: USS
Sleezeball, located at Newport, Rhode lIsland, and did remain so
absent until on or about 13 August 19CY.

J. Instruction. Military Judge's Benchbook, DA Pam. 27-9 (1982), Inst.
No. 3-14. Note that the instruction lists a third element for an article 86(3)
offense, which is not listed in this text, that "(the accused) remained so
absent until " (i.e., that there be some specific termination shown). Is
some showing of a specific termination an element of UA? No, UA is an
"instantaneous"” offense, and duration is only a matter in aggravation. See
section 0304.E.2, below. The extra "element" presents very few practical
problems though, since it is rare that the government is unable to show
termination, and it always does so as a matter in aggravation. To confuse
matters though, for purposes of former jeopardy, the length of the UA may be
an integral part of the offense. That problem is a complex one, and is
discussed in detail in section 0304.F, below.

0304 AGGRAVATED FORMS OF UNAUTHORIZED ABSENCE

A. Variations. In addition to the three types of UA delineated by
article 86, there are variations of UA under article 86(3) which are more
serious because of the addition of certain matter in aggravation. These
variations, while not specifically contained in the language of article 86, are
delineated in Part |V, para. 10b, MCM, 1984. The special aggravating factors
fall into four groups.

1. Duration of the absence.

2. Special type of duty from which the accused absents himself.
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3. Specific intent which accompanies the absence.

4, Manner of termination.

B. Aggravated UAs (and their maximum punishments)

1. Unauthorized absence for more than three days. (Six months
CONF and forfeiture of 2/3 pay per month for six months.)

2. Unauthorized absence for more than thirty days. (DD, one
year CONF, and total forfeiture.)

3. Unauthorized absence for more than thirty days, terminated by
apprehension. (DD, 18 months CONF, and total forfeiture.) A definition of
apprehension is contained in section 0306.E.

4. Unauthorized absence from a guard, watch, or duty. (Three
months CONF and forfeiture of 2/3 pay per month for three months.)

5. Unauthorized absence from guard, watch, or duty section with
the intent to abandon it. (Specific intent) (BCD, six months CONF, and total
forfeiture.)

6. Unauthorized absence with the intent to avoid maneuvers or
field exercises. (Specific intent) (BCD, six months CONF, and forfeiture of
2/3 pay per month for six months.)

C. The graduated scale of more severe punishment for each of these
aggravated UA offenses is set forth in Part IV, para. 10e, MCM, 1984. It must
be noted that the maximum authorized punishment for any absence commencing
before 1 August 1984 (the effective date of the 1984 MCM) is the maximum
authorized under either the 1969 MCM or the 1984 MCM, whichever is less.
United States v. Fielder, 21 M.J. 544 (A.F.C.M.R. 1985).

D. Note that the aggravating elements of these more serious UA
offenses are not essential elements of a violation of article 86. They simply
constitute special matters in aggravation which must be established beyond a
reasonable doubt in order to increase the authorized maximum punishment.

1. If the aggravating element is not proved, but the basic
elements of the UA are proved, the court-martial may still convict of the
basic UA offense by simply excepting the aggravating facts in returning the
court's findings as to the specification. For example: Willy is charged with
UA from his watch with intent to abandon the same. The court is convinced
of his guilt of UA from the watch, but is not convinced that he intended to
abandon the same. The court's finding should be announced: "... the court ...
finds you: Of the Specification, Guilty, except the words "with the intent to
abandon the same"”; of the excepted words, not guilty. Of the Charge:
Guilty."

2. In order to utilize the higher scales of punishment provided for
aggravated UA, the special matter in aggravation must be plead, proved, and
instructed upon.




E. Duration of the absence

1.  UA under article 86(3) is also an instantaneous offense. United
States v. Lynch, 22 C.M.A. 457, 47 C.M.R. 498 (1973); United States v. Newton,
11 M.J. 580 (N.C.M.R. 1980). It is committed at the instant the accused
absents himself without authority. However, the duration of the absence is a
matter in aggravation for the purpose of increasing the maximum punishment
authorized for the offense. It is not an essential element of UA. United
States v. Morsfield, 3 M.J. 691 (N.C.M.R. 1977). But see section 0303.F,
below.

2. Customarily, the duration of the absence will be pleaded in all
article 86(3) specifications even though the absence was not over three days.
Time (as opposed to day) is usually not pleaded, unless the UA is less than
one day, or unless it is necessary to show that the UA was more than three
days or more than thirty days. Time will be expressed on a 2400-hour basis.

F. Special problems. When the commencement and termination dates of
UA as developed at trial are not as alleged in the specification, the resulting
variance between the pleadings and the proof must be resolved by the court’s
findings. This is easiest to understand in terms of specific fact patterns.

1. The "one-day" rule. If the termination date of the absence is
not pleaded, or is pleaded but none is proved, the accused can only be
convicted of, and punished for, one day of UA. United States v. Lovell,
7 C.M.A. 445, 22 C.M.R. 235 (1956) (aileged UA of two months; government
showed date of inception, but no evidence of termination. Held: Guilty of
one day UA).

2. Termination only. [If the government proves the termination
date, but fails to show any prior inception date, the accused may only be
convicted of a one-day UA, the date of termination. United States v. Harris,
21 C.M.A. 590, 45 C.M.R. 364 (1972). In Harris, the court faced a situation
where no inception date was shown, the opposite of the situation in United
States v. Lovell, supra. The trial court in Harris returned a guilty finding to
the alleged UA of 3 December 1969 to 1 April 1977, even though there was
considerable evidence that the accused was still present at his unit until about
1 January 1970. In taking his action on the record of trial, the convening
authority approved only a UA from 2 January 1970 to 1 April 1971 by an
action he termed one of "clemency" (though it actually appeared to be an
attempt to eliminate appellate review difficulties). The Court of Military
Appeals held that proof of an inception date was essential to a successful UA
prosecution, and thus the convening authority had acted improperly in approv-
ing a date for commencement where there had been no evidence at trial that
the UA commenced on that date. However, the court did find a commence-
ment date of 9 January 1970, since a record book entry introduced at trial
indicated that the accused had been dropped from the rolls of his unit on that
date because of his unauthorized absence. The court further stated that, had
no inception been found, only a one-day UA, the date of the alleged termina-
tion, could have been upheld.
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3. Note. Courts will often seize upon unexpected bits of evidence
to show inception/termination dates where none are proven in the usual
manner. For example, in United States v. Westbrook, NCM 78-1012 (N.C.M.R.
27 Nov 1978), the court held that it could not determine the commencement
time of the accused's UA since it could not determine the time the accused
failed to report as he had been required to do. However, the desertion entry
made in the accused's service record 30 days after the alleged commencement
date was held to be prima facie evidence that the accused was UA on the date
that entry was made, and that date was made the commencement date by
exception and substitution. In United States v. Martin, NCM 73-2488 (N.C.M.R.
31 Jan 1974), the alleged absence was from 5 June to 30 December. The
prosecution proved the commencement date of 5 June by an admissible record
book entry dated 18 July, but failed to show a termination date. The court
held that the date of the entry itself justified affirming a UA from 5 June to
18 July.

4, Early termination. If the government proves the inception
date alleged and a termination date earlier than the one alleged in the
specification, the accused may be properly convicted of the lesser period.
United States v. Reeder, 22 C.M.A. 11, 46 C.M.R. 11 (1972). Reeder was
charged with unauthorized absence from 4 January 1969 until 11 June 1971.
His plea of guilty was found by the Army Court of Military Review to be
improvident insofar as it admitted an unauthorized absence for the entire
period alleged, since the accused stated that he had attempted to surrender
on 10 January 1969 and then absented himself a second time from that date
to 11 June 1971. The C.M.A. held that the Army court had correctly affirmed
a finding of guilty of an absence from 4 January 1969 to 10 January 1969.

5. Later inception. [f the government proves an inception date
later than the one alleged and the termination date as alleged, the accused
may be properly convicted of the lesser period. United States v. Harris,

supra.

6. inclusive dates. A logical combination of Reeder and Harris
permits conviction of the accused for a shorter period, if the government
proves inception and termination dates different from those in the specification
provided the new dates fall within the period alleged, but not of a longer
period.

7. Early termination and subsequent absence. If the government
proves two distinct periods of unauthorized absence which fall within the
period alleged (i.e., two pairs of unique and noncontradictory inception and
termination dates), the accused can be convicted of both, but the maximum
punishment will be limited to the maximum for the charged offense. United
States v. Francis, 15M.J. 424 (C.M.A. 1983). This approach came as something
of a surprise to military practitioners. Historically, the courts had taken the
view that the government could not prove two included periods of absence
when only one was charged. United States v. Reeder, supra. This created a
windfall to the accused who had, unbeknownst to the prosecution, terminated
his absence prior to the charged date.




(a) For example, X is charged with an absence from 1 January
19CY(-1) to 1 August 19CY. At trial, the defense presents evidence that, on
10 January 19CY(-1), the accused surrendered to authorities in a remote
location who exercised control over the accused by providing a bus ticket to
the accused's home port. The accused instead used the ticket to continue his
or her adventures away from the Navy. Under the previous Reeder approach,
the accused could be convicted only of the 10-day UA. Due to former
jeopardy problems, he could not be tried for the remaining 18 months of
absence. United States v. Lynch, 47 C.M.R. 143 (A.C.M.R.), aff'd, 22 C.M.A.
457, 47 C.M.R. 498 (1973). Based on the dicta of Francis, supra, X will now
simply be convicted of two periods of absence (from 1 Jan CY,(-1) - 10 Jan
CY(-1)) and (from 10 Jan CY(-1) - 1 August CY). The punishment will be
limited to the maximum provided for the offense charged.

(b) Although the language in Francis is not necessary to the
holding of the case, there can be little doubt that the Francis approach is the
treatment of the early termination issue favored by the Court of Military
Appeals. In a speech presented at the Army JAG School in August, 1984,
Chief Judge Everett referred to Francis as having overruled Reeder. Trial
judges are unanimously following the Francis dicta. Accordingly, trial counsel
faced with a case in which the accused presents evidence tending to make two
or more UA's out of one charged UA should simply request the court to find
the accused guilty of the several periods. The protection for the accused is
found in Francis, supra, 15 M.J. at 429, where the court indicates that, even
though found guilty of more UA periods than originally charged, the accused
may not be subjected to any greater maximum punishment than if he were
convicted as charged.

8. Single UA in fact. If the government alleges two distinct
periods of UA, but the proof shows only one continuous absence encompassing
both, the accused can be properly convicted only of the specification contain-
ing the proven inception date. United States v. Moore, 1 M.J. 940 (N.C.M.R.
1976).

9. Former jeopardy. |f the court-martial acquits (or convicts for
a lesser period) the accused as charged, and he is thereafter prosecuted for an
absence included within the original dates charged, he may not be convicted
because of former jeopardy. United States v. Lynch, 47 C.M.R. 143 (A.C.M.R.
1973), aff'd, 22 C.M.A. 457, 47 C.M.R. 498 (1973), and United States v. Francis,
supra.

G. Determining commencement and termination of UA. [n drafting the
specification, and in proving aggravated forms of UA caused by duration, it is
essential to determine precisely when the unauthorized absence began and at
what point in time it terminated.

1. Commencement of UA:

a. UA commences when the accused leaves his unit, organ-
ization, or place of duty without authority; or

b. UA commences when the accused fails to return at the
proper time from authorized leave or liberty; or




c. UA commences simply when the accused is not where he
is supposed to be at the time he is required to be there.

There is no requirement that the unauthorized absentee be completely
outside of naval jurisdiction for him to have left his "unit, organization, or
place of duty.” See the "casual presence aboard base" cases directly below.
But cf. United States v. Barbour, NCM 80-0497 (N.C.M.R. 30 June 1980)
(military judge erred in accepting accused's guilty plea to UA from his
organization, NAS Corpus Christi, where accused indicated that he had broken
restriction by leaving his barracks aboard the air station, but had only gone
across the street to "think things out"); United States v. McCreary, NCM 80-
2457 (N.C.M.R. 21 Nov 1980) (military judge erred in accepting accused's plea
of guilty to UA from his ship where accused stated during providency that he
had not left the ship but had spent most of the time asleep in his rack -- he
may have been guilty of dereliction of duty, but not UA); United States v.
Wargo, 11 M.J. 501 (N.C.M.R. 1981) (when an accused is not present at his
organization during a period when he is required to be there, he may be an
unauthorized absentee even though he does not leave the military installation
on which the organization is located, as his near presence on base is not the
equivalent of his presence within his unit, but where the accused's organiza-
tion is the installation and he never leaves it, he is not absent from his unit).

2. Termination of UA. The status of UA terminates upon the
accused's return to military control.

a. A return to one's own duty station is not essential to
terminate UA. For example: A Navy UA accused was apprehended by
civilians, delivered to the Air Force, and confined in an Air Force brig. Held:
UA "is legally ended by return to military control, regardless of whether that
control be exercised temporarily by a service other than that of the offender
involved.” United States v. Coates, 2 C.M.A. 625, 630, 10 C.M.R. 123, 129
(1953). United States v. Bews, No. 81-1927 (N.M.C.M.R. 17 Nov 1981). (Court
-held there was a termination despite an Air Force gate guard's refusal to
accept surrender. The court stated: "It is the policy of the Department of
Defense that they (absentees) shall be received at any military installation
which is manned by active duty members.")

b. The casual presence of an absentee on a military installa-
tion is not enough to constitute military control. If his presence is known but
his UA status is unknown to competent authority, this does not sufficiently
constitute military control.

(1) In United States v. Jackson, 1 C.M.A. 190, 2 C.M.R.
96 (1952}, Jackson was UA from his Army unit in Korea and was apprehended
by another command for several minor offenses. He was tried by that
command on 15 January under his correct name, service number, and organiza-
tion, and was awarded a forfeiture of pay and released. Subsequently, he was
tried by his parent command for UA from 1 January to 7 March. Question:
Did the temporary exercise of Army jurisdiction constitute a legal termination
of the absence which commenced on 1 January? C.M.A. said:




...[R]eturn by the absentee to his duty station is not
necessary to terminate an unauthorized absence status,
and that termination is effected by any proper exercise of
military control over the absentee .... An absentee's casual
presence at a military installation, unknown te competent
authority and for purposes primarily his own does not end
his unauthorized absence . ... Further, even known presence
at a military installation will not constitute termination
where the absentee, by design and misrepresentation,
conceals his identity or status .... |f the absentee discloses
his status so that the military authorities have full
knowledge of all the facts, they could not, with propriety,
contend that the absence was not legally terminated.
Further, we think that if the authorities concerned could,
by the use of reasonable diligence, obtain knowledge of
the soldier's true status, the same result should obtain.
Thus, where an absentee is apprehended by his parent
organization, tried for some minor offenses, then released,
we think it proper to place the burden on that organiza-
tion to know or to ascertain his duty status. Here there
was neither actual knowledge nor reasonable opportunity
to obtain such knowledge.

Id. at 193, 2 C.M.R. 99. Held: UA was not terminated by the summary
court-martial because accused's status was unknown and there was no cause
for military authorities to know of the accused’'s status.

(2) In United States v. Norman, 9 C.M.R. 496 (A.B.R.
1953), accused's casual presence at his office for his own purposes during UA
did not terminate that status nor effect his return to military control.

(3) In United States v. Morris, 11 C.M.A. 16, 28 C.M.R.
240 (1959), accused, UA in foreign country, visited the American Vice Counsel
to obtain a U.S. passport. The Military Attache was not informed of the
accused's presence or of his desires. A simple visit to the U.S. Legation
cannot be construed as a return to military control.

(4) In United States v. Grant, NCM 80-1168 (N.C.M.R.
22 Dec 1980), the accused's presence aboard the base at his unit was "casual”
and insufficient to terminate his UA where the accused did not go to work or
submit himself to competent authority, and advised an NCO friend of his status
but with no intention of changing it.

(5) In United States v. Johnstone, 8 C.M.R. 401 (A.B.R.
1953), an Army captain was UA from 7 to 11 October. On 9 October, the
accused's CO saw him in the Battalion area for a short time, but he was not
close enough to engage him in a conversation. Held: This did not terminate
the UA. In this case, a bona fide return to duty was required; a casual
appearance in the area not occasioned by surrender, apprehension, or actual
return to duty is insufficient.




(6) In United States v. Ziglinski, 4 C.M.R. 209 (A.B.R.
1952), the accused was UA but was apprehended by MP's for being drunk. He
did not reveal his UA status, he concealed his organization, and he was later
released by the MP's. Held: UA was not terminated by this apprehension by
the MP patrol.

(7) In United States v. Hart, 47 C.M.R. 686 (A.C.M.R.
1973), the court held that checking into a Veterans' Administration Hospital
and informing the civilian personnel of his UA status was insufficient to
terminate the UA. The court reasoned that such a facility is not a military
authority, and there was no further evidence that it detained the accused
pursuant to military orders or that military authorities knew of the accused's
location. But compare United States v. Zammit, 14M.J. 554 (N.M.C.M.R. 1982),
rev'd on other grounds, 16 M.J. 330 (C.M.A. 1983) (UA status was terminated
when the accused went to a VA hospital for the purpose of receiving mec :al
treatment and terminating his absence. The court relied upon five factors:

(a) The accused presented himself to the civilian
officials of the hospital;

(b) a full knowledge of his UA status was disclosed
to these officials by the accused;

(c) the surrender was voluntarily initiated by the
accused with the intent to return to duty;

(d) control over the accused was exercised by these
civilian officials; and

(e) this control was exercised by officials with
acknowledged responsibility to act for and on behalf of the armed forces in
terminating the unauthorized absences of active duty military personnel treated
at their facility.)

(8) In United States v. Coglin, 10 M.J. 670 (A.C.M.R.
1981), the accused did not terminate his UA status by reporting to an installa-
tion to which he was not assigned where he did not present himself to
competent military authorities with the intention of terminating his absence,
his whole purpose being to obtain compassionate reassignment and to get paid,
and he did not disclose his UA status. Note: This case contains a good
general discussion of termination.

(9) Presence at a selective service office, coupled with
disclosure of all pertinent facts and compliance with a commissioned officer's
directions, terminated the absence. United States v. Raymo, 1 M.J. 31 (C.M.A.
1975). But compare United States v. Dubry, 12M.J. 36 (C.M.A. 1981) (UA was
not terminated where accused went to Reserve Center and spoke to military
authorities who did not apprehend him while he was released on bond pending
determination of civilian charges); United States v. Shilling, NCM 76-1978
(N.C.M.R. 26 October 1976) (social encounter at a bar between accused and a
recruiter, where accused revealed his UA status but did not surrender and
recruiter did not attempt to apprehend him, did not terminate accused's UA);
United States v. Gardenier, NCM 78-0834 (N.C.M.R. 16 November 1978)
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(accused's UA was not terminated where he repcrted his status at a recruiting
station but failed to follow instruction he was given to report to a Reserve
Center, which had facilities to process unauthorized absentees, and instead
went back home).

(10) Disclosure by absentee to Navy doctor of all facts
and a willingness to submit to military control terminates the absence even
though the doctor exercised minimal control over the accused. United States
v. Rayle, 6 M.J. 836 (N.C.M.R. 1979).

(11) Telephone calls to military authorities do not
terminate the absence. United States v. Baughman, 8 M.J. 545 (C.G.C.M.R.
1979); United States v. Anderson, 1M.J. 688 (N.C.M.R. 1975); United States v.
Cash, NCM 76-1793 (N.C.M.R. 22 September 1976) (accused's UA was not
terminated when he called a Shore Patrol Headquarters, told them he was UA,
gave his phone number and address, and asked them to pick him up, and the
Shore Patrol called back and told the accused they could not pick him up).
See United States v. Dubry, 12 M.J. 36 (C.M.A. 1981), where the court held
that no termination of the UA status resulted when the accused simply
telephoned a Reserve Center to apprise them of his status because he never
surrendered himself in person.

(12) InUnited States v. Claussen, 15M.J. 660 (N.M.C.M.R.
1983), an accused was charged with unauthorized absence from 1 February 1982
to 20 April 1982. He consulted a Navy chaplain about a week before the
alleged termination of his unauthorized absence. This interview did not serve
to terminate the accused's unauthorized absence since the chaplain did not
exercise any military control over him, and since the accused did not effect a
voluntary termination. (Note: This is an excellent case which capsulizes the
requirements for termination.)

H. Methods of return to military control

1. Surrender to military authority. If a person (1) intends to
surrender, (2) submits himself to military authority and, (3) discloses to that
authority his UA status, such authority is bound to exercise control over him,
and such a surrender terminates his UA. MILPERSMAN 3430100. See |IRAM,
para. 4004.2a(2)(c). Note the "exceptions" in the cases listed in section G,
above, where the accused disclosed his status to military authority but did so
without intent to terminate his UA, or subsequently frustrated efforts by the
military to exercise control over him. Note also that surrender to civilian
police does not constitute surrender to military authority.

2. Apprehension by military authority. Apprehension by military
authority of a known absentee terminates a UA. United States v. Jackson,
supra; MILPERSMAN 3430100. See LEGADMINMAN 4006; IRAM, para. 4004.2a

(2)(c).

3. Delivery to military authority. |f a known absentee is deli-
vered by anyone to military authority, this terminates UA. MILPERSMAN
3430100. See IRAM, para. 4004.2a(2)(c).
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4. Apprehension by civil authorities at the request of the military.
UA is terminated upon apprehension of a known absentee by civil authority
acting at the request and on behalf of military authority. Part IV, para.
10c(10)(d), MCM, 1984.

a. Example: In United States v. Garner, 7 C.M.A. 578, 23
C.M.R. 42 (1957), the sheriff received a DD Form 553, Absentee Wanted by
the Armed Forces, requesting the apprehension of Garner because he was an
absentee. The sheriff arrested Garner on 23 November, notified Army author-
ity on the same day, and retained custody of Garner for the Army until the
Army picked up Garner on 1 December. He was charged with UA terminating
on 1 December. Held: The absence terminated 23 November.

b. The court explained the result this way:

When the military authorities issued an appre-
hension order, they, in effect, asked the civil
authorities to detain the accused for them. A
detention effected in accordance with such a
notice is a detention on behalf of the military
and under the authority granted by Congress
for that purpose. In our opinion, it constitutes
military control over the absentee for the
purpose of terminating his absence.

Id. at 582, 23 C.M.R. 46.

c. The same rule applies when civilian charges are tried and
the accused is held longer due to a DD 553.

5. Apprehension by civil authorities without prior military request.
Article 8, UCMJ, authorizes any civil officer with the power to apprehend
offenders under state or Federal law to summarily apprehend deserters. In the
absence of a DD Form 553 though, it is not the physical act of apprehension
which terminates an unauthorized absence. An unauthorized absence terminates
when civil authorities notify military authority that they are holding the
accused and that he is available for return to military control. Part IV, para.
10c(10) (e), MCM, 1984. This is so whether the accused gives himself up or is
apprehended on information provided by sources other than the military. In
United States v. Ward, 48 C.M.R. 554 (A.C.M.R. 1974), it was held that the
accused’'s UA was terminated on the date he went to a civilian police station
and stated that he was UA. The civilians contacted military authorities, who
advised the civilians that "Washington” had been contacted and that the
accused was not wanted. He was consequently released by the civilians. The
court did not indicate where it felt control over the accused had been
exercised. Two thoughts come to mind in this regard. First, the court noted
that a DD 553 had been issued for the accused and the civilian police depart-
ment to which the accused surrendered was a distributee of that form such
that the court may have believed there was constructive knowledge and they
should have exercised control. Or, secondly, the court may have considered
the accused's waiting in the police station until his status was verified by
Armed Forces Police to have constituted control. Whatever the unspecified
rationale, it would seem doubtful that an accused would be considered to have
terminated his absence had there been no valid DD 553 or erroneous confirma-
tion of no absentee status.
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Note that, regardless of whether the civilian authorities are aware of the
accused's UA status or not, if the accused is apprehended by them for a
civilian offense, the UA status does not terminate until military authorities are
notified that the accused is available for return to military control in the
absence of a DD 553, regardless of the disposition of the civilian case. See
e.g., United States v. Lanphear, 23 C.M.A. 338, 49 C.M.R. 742 (1975) (an
unauthorized absentee's physical inability to return due to an apprehension by
civilian authorities for a civilian offense is not a defense, but where it is
additionally shown that the civilian authorities indicated a willingness to
surrender the absentee immediately to military authorities, the failure or
refusal of the military authorities to take affirmative measures to take the
absentee into custody operates constructively to terminate the absence); United
States v. Maloney, NCM 76-1584 (N.C.M.R. 26 August 1976) (unauthorized
absentee became drunk and surrendered to a local sheriff. After twice
informing Marines of accused's presence and having no one arrive to take
custody of the accused, the sheriff released him. Initial UA terminated when
the sheriff notified the Marines of his presence and, since sheriff was in
effect acting as a government agent, accused was not UA when he was
released by the sheriff.); United States v. Cleland, NCM 80-3001 (N.C.M.R. 13
February 1981) (when a serviceman presents himself to civilian authorities and
informs them of his UA status, but the police are unable to verify his status
and therefore do not take him into custody, there is no termination of UA);
United States v. Grover, 10 C.M.A. 91, 27 C.M.R. 165 (1958). (Grover was UA
when apprehended by civil police for illegal possession of narcotics. He was
tried, acquitted, and returned to military authority. Held: UA for the entire
period. "There is nothing to indicate that the continuation of the absence was
other than by his own misconduct." Id. at 94, 27 C.M.R. 168.)

l. CAUTION: As noted above, the surrender of an absentee to civilian
police is not considered "a surrender to military authorities”" for purposes of
determining when the UA terminates. However, depending on the circumstan-
ces, voluntary submission to civil authorities may very well terminate the
absence by surrender for purposes of aggravation. A full discussion appears at
section 0306. E (desertion terminated by apprehension). The drafters analysis of
the 1984 Manual indicates that the addition of the aggravating factor of
apprehension to article 86 was intended to parallel the effect of termination by
apprehension on desertion. App. 21, para. 11, MCM 1984. See Military Judge's
Benchbook, DA Pam 27-9 (1982), Inst 3-9, notes 6 and 7.

0305 AFFIRMATIVE DEFENSES TO UA

A. Affirmative defenses to UA are generally based on the concept that
an absence which is due to no fault of the absentee is excused and is not an
offense. Part IV, para. 10(c)(6), MCM, 1984, provides: "When, however, a
person on authorized leave, without fault, is unable to return at the expiration
thereof, that person has not committed the offense of absence without leave."

B. Three types of affirmative defenses to UA's are raised by this
provision:

1. Mistake;
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2. ignorance; and
3. impossibility.

C. Mistake of fact. I(n order to constitute a defense, a mistake of
fact as to article 86(1) and 86(2) must be honest only, and simple (nonaggra-
vated) UA under 86(3) must be both honest and reasonable. United States v.
Graham, 3 M.J. 962 (N.C.M.R. 1977).

1. Intent. These are general intent or simple negligence offenses;
no specific intent is required. United States v. Holder, 7 C.M.A. 213, 22
C.M.R. 3 (1956). For example: Seaman Jones is not in the liberty section but
he honestly believes that he is and, without making any effort to discover his
duty status, he goes ashore, absenting himself from his unit. Does he have a
defense? Answer: No. Although honest, his mistake was not reasonable.

2. Rule. Where the absentee could discover his true status by
the exercise of ordinary diligence, his failure to do so renders his mistake
unreasonable and is no defense. United States v. Holder, supra; United States
v. Ener, NCM 77-0708 (N.C.M.R. 6 July 1977) (even assuming accused honestly
believed he could go home without a discharge in hand, such a belief by a
staff sergeant with 12 years of service was entirely unreasonable).

3. Caveat. [f the UA alleged consists of one of the aggravated
variations of UA under article 86(3), examine it carefully to see if the
aggravating factor includes a specific intent. For example: Unauthorized
absence from watch with intent to abandon the same. |[f it does, then an
honest mistake alone, even though unreasonable, is a valid defense to the
aggravating factor alleged.

D. lgnorance of fact

1. Article 86(1) and (2) offenses. Knowledge is an affirmative
element which must be established by the prosecution as a part of its case-
in-chief. Hence, lack of knowledge as to these offenses does not fall within
the category of an affirmative defense. It is simply a general defense (i.e.,
government must prove knowledge initially).

2. Article 86(3), Knowledge is not an affirmative element of the
offense of UA under article 86(3). Query: Can lack of knowledge be raised as
an affirmative defense to this offense? :

a. Example: Willy was given a thirty-day leave. On the
first day of his leave, his command mails a letter to him at his leave address,
saying that his leave is canceled and that he will return to his command
immediately. Willy does not return to his command immediately. Willy does
not return to his command until the thirtieth day provided in his leave papers.
He is charged with UA for 25 days (excluding normal mail and travel time).
Willy testifies that he never received the letter. Does this raise a valid
defense? Answer: Yes. Applying United States v. Holder, supra, his failure
to know of his changed status could certainly be found to be honest and
reasonable (i.e., genuine, and not the result of lack of due diligence).
Applying the language of Part IV, para. 10(c)(6), MCM, 1984, his absence was
not through any fault on his part.
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b. Example: Same facts, except the accused testifies that,
although he received a letter from the command, he did not open it because
(1) he didn't have his glasses handy, and (2) he thought it was a minor matter
relating to a pending office party which he had asked to have sent to him.
Further, he laid the letter on a table and, when he returned to get it a little
while later, it was missing. No one in the house knew anything about it, and
he assumed that one of his young children had disposed of it. He dismissed
the matteir as unimportant, since he believed it was simply an office memo on
a pending social party. Does this raise a valid defense? Answer: Yes,
applying United States v. Holder, supra, his lack of knowledge could be found
to be honest and reasonable. The defense is therefore raised by the evidence
and the factfinder will evaluate the honest and reasonable nature of the
accused's ignorance of his duty to return.

E. Impossibility. Occasionally, a servicemember is prevented from
getting back to his unit prior to the expiration of leave or liberty entirely as
the result of a mishap. If the mishap is neither foreseeable nor due to his

own fault, it is a valid defense.

1. If the mishap is foreseeable or due to his own fault, the
mishap is no defense to the UA charge.

a. Example: Willy is on liberty, and he depends on "split-
second timing" to get back on time. However, he ran out of luck, all the
lights were red, and he returned five minutes late. Willy is UA. Such
"mishaps"” are foreseeable.

b. Other examples where a mishap is foreseeable and no
valid defense exists include: Missing a train, [United States v. Cliette,
7 C.M.R. 406 (A.B.R, 1952)]; taking a wrong plane [United States v. Mann,
12 C.M.R. 367 (A.B.R. 1953)]; running out of gas.

c. The question to be answered in all of these situations is,
did the accused's own negligence cause his absence or was it due to no fault
of his own? In addition, the mishap, in order to be a defense, must actually
prevent the accused's return. In United States v. Scott, 9 C.M.R. 241 (A.B.R.
1952), the accused was involved as a passenger in an automobile accident and
voluntarily stayed to help with the accident investigation. The board held that
there was no impossibility, merely an inconvenience. A similar finding was
reached in United States v. Kessinger, 9 C.M.R. 261 (A.B.R. 1952) (accused's
car broke down and he voluntarily remained with it until it could be repaired).
In United States v. Lee, 14 M.J. 633 (A.C.M.R. 1982), rev'd, 16 M.J. 278
(C.M.A. 1983), the accused was in a UA status for forty hours due to car
troubles. The Court of Review held that the defense of impossibility was not
raised because the accused was at fault; C.M.A. reversed, citing that the
accused did raise a valid impossibility defense (car trouble unforeseen) during
presentencing and the military judge should have inquired further into incon-
sistent matter raised before accepting the accused's guilty plea. It is impor-
tant to note that, in Lee, C.M.A. did not hold that the trouble was unforesee-
able, but rather that the judge should have developed more information on that
issue prior to accepting the guilty plea.

2. In general, there are three categories of occurrences that are
not foreseeable: (1) Acts of God; (2) acts of third parties; and (3) physical
disability/inability.
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a. impossibility due to acts of God. For example: Sudden
and unexpected floods, snow storms, hurricanes, earthquakes, or any unex-
pected sudden, violent, natural occurrence. However, if the particular act of
God (or Nature) may be expected to occur, it is not a defense because it is
foreseeable. For example: In an area where snowstorms customarily occur
during a particular season, one must anticipate an ordinary snowfall to occur
and take appropriate action to insure timely arrival. |[f a particularly severe
storm is forecast, one must act accordingly.

b. Impossibility due to acts of third parties

(1) Wrongful acts of another. For example: Seaman
Jones is returning to the Naval Base in his car and has plenty of time to
make it. His car is suddenly involved in an accident which was not caused
by his fault. Jones has a defense.

(2) Detention by civilian authorities. Rule: [If the
absentee was on leave or liberty and was detained beyond his leave or liberty
by civil authorities, his resulting absence is excused if he is tried by civil
authorities and acquitted of the offense for which he was detained. Reason:
He was unable to return through no fault of his own. Part IV, para. 10(c)(6),
MCM, 1984.

(a) But, if he is tried by civil authorities and
convicted of the offense for which he was detained, the absence is not
excused. Reason: The absence was caused by his own fault. United States
v. Myhre, 9 C.M.A. 32, 25 C.M.R. 294 (1958). In such a situation, the UA
period commences at the time his leave or liberty expired. Query: Can an
accused attack the civilian conviction in an attempt to show that, in spite of
his conviction, the absence was not his fault? There are no known decisions
on this issue.

(b) If he is not tried by civil authorities for the
offense (or is tried but no verdict is returned), the question of whether or not
his absence is excused depends upon his actual guilt of the offense for which
he was detained. United States v. Myhre, supra. In such a case, two
alternatives are available to the government.

-1- Charge him only with UA, put on a prima
facie case by entering in evidence the SRB entries regarding UA and wait for
the accused to raise the affirmative defense of impossibility. If he does, then
prove that the accused actually committed the crime for which the civilian
authorities detained him, thus establishing that his absence was through his
own fault.

-2- Charge the accused with UA and the
offense for which he was detained. But see JAGMAN. § 0116d (limitations on
retrying a case previously adjudicated in another forum).

(c) If he is UA when picked up and detained by

civil authorities for an offense, his detention will not constitute a valid
defense to any part of the resulting increased absence, regardless of whether
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he is convicted or acquitted, or even if he is not tried at all. He is UA for
the entire period. Reason: His UA during the detention period resulted
through his own fault (i.e., because he was UA). United States v. Grover, 10
C.M.A. 91, 27 C.M.R. 165 (1958).

-1- Rule: Once UA, always UA. Part IV,
para. 10(c)(6), MCM, 1984.

-2- Caveat: This rule may not apply to a
detained accused who makes an effort to return to military control:

Whether an accused would be criminally responsible for
the entire period of an absence which at its inception is
unauthorized, but where he attempts to terminate his
absence without leave status and is prevented from doing
so by virtue of his confinement, trial, and acquittal by
civil authorities, need not concern us here. There is
nothing in the evidence in the instant case to indicate the
accused made any effort to terminate his absent without
leave status.

United States v. Grover, supra, at 94, 27 C.M.R. at 168. There are no
reported cases where this caveat has applied and, in view of the language of
Part IV, para. 10(c)(6), MCM, 1984, its applicability is questionable.

(d) A member of the armed forces turned over to
sivil authorities upon request under Article 14, UCMJ, is not absent without
leave while being held by them under that delivery. Part IV, para. 10(c)(5),
VMICM, 1984: United States v. Williams, 23 C.M.A. 223, 49 C.M.R. 12 (1974)
(accused’'s plea of guilty to UA was improvident where he testified that his
ommanding officer gave him permission to attend a civilian court session after
wvhich the accused was taken straight to the county jail and imprisoned).

(e) Chart of rules regarding detention by civil
authorities:

Result of the UA at the time l.eave or liberty at
civil case: of detention: time of detention:
Acquittal Guilty of UA Not guilty of UA
Conviction Guilty of UA Guilty of UA
Release w/o Guilty of UA Guilt of UA depends
completed trial on determination by

court-martial of his
guilt of offense for
which he was detained.
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c. Impossibility due to physical disability. If a person on
leave or liberty fails to return at the proper time because of physical inability
to return, such disability, if not due to his/her own fault, is a defense to the
absence caused thereby.

(1) Examples of a valid defense due to physical disa-
bility:

{(a) Accused on leave was stricken with a recurring
spell or illness and was absent. United States v. Phillips, 14 C.M.R. 472
(N.B.R. 1953).

(b} Accused on liberty was struck on the head and
robbed and was thereby absent. United States v. Mills, 17 C.M.R. 480 (N.B.R.
1954) .

{(c) Accused on leave became too sick to travel
and was therefore absent. United States v. Edwards, 18 C.M.R. 830 (A.B.R.
1955) .

(d) Accused was convicted of a five-day UA. He
testified that at the expiration of an authorized pass he was ill. He went to a
doctor and was unable to see him, but consulted the doctor’'s brother-in-law,
who gave him pills and recommended rest for a few days. Because of this
advice, he remained home for about four days, spending about half that time in
bed. He then surrendered to military authority. Held: This raised an issue of
physical inability to return [citing para. 165, MCM (1951)], and the law
officer's failure to instruct on it was prejudicial error. "An accused is entitled
to have presented instructions relating to any defense theory for which there
is any foundation in the eviderce.”" United States v. Amie, 7 C.M.A. 514, 518,
22 C.M.R. 304, 308 (1957). It was held in United States v. Bermudez, 47
C.M.R. 68 (A.C.M.R. 1973), however, that, where the accused's version of the
events was unsupported and manifestly improbable, the government had no duty
to rebut such unbelievable testimony, although the accused was entitled to an
instruction to the court on his defense theory. The court found that the
service record book case of the government against the accused had not been
insufficient merely because of such testimony by the accused.

(2) Examples where disability is not a defense

(a) Accused stays in a bar too long and gets so
drunk that he is actually completely incapacitated. Foreseeable: Yes; own
fault. But, if the accused were given a "knockout" powder without his
knowledge, he would have a valid defense.

(b) Accused's wife has a heart attack. No defense,
must be his disability. (Note that, while technically there may be no defense,
this is not the sort of case likely to be pursued.)

(c) No defense that an accused was unable to
report to his appointed place of duty because the MP's had apprehended him
for possession of marijuana; the offense occurred through the accused's own
fault and was not excusable. United States v. Petty, NCM 77-0021 (N.C.M.R.
22 February 1977).
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{d) No defense that an accused did not return to
his ship due to problems with seasickness. United States v. Buttry, No. 81-
1412 (N.M.C.M.R. 13 Aug 1981).

3. Impossibility arising after UA commenced. A mishap which
occurs after leave or liberty has expired is not a defense to UA, even if it
was not foreseeable, but it is matter in extenuation. Part IV, para. 10(c)(6),
MCM, 1984; United States v. Moore, 6 M.J. 644 (N.C.M.R. 1978). Remember the
rule: Once UA, always UA. What if the mishap occurred before his liberty
expired, but at a time when the accused would have been late getting back
even if no catastrophe had taken place? Answer: UA for the entire period.
Reason: No causal connection between mishaps and absence. That is, these
catastrophes did not cause him to be absent; he would have been absent
anyway. Hence, no defense.

F. Other defenses. Note that most of the defenses discussed in
Chapter 10 of this Study Guide may be applied to UA offenses; that chapter
should be consulted for a more detailed discussion of defenses. Two of the
other defenses most often encountered are:

1. Drunkenness. While voluntary intoxication can be a defense
against specific intent offenses, it is not a valid defense to general intent
offenses such as article 86(3) "simple" UA. But see United States v. Hubbard,
NCM 81-0426 (N.C.M.R. 18 March 1981). (Guilty plea to a seven-day UA
cannot be affirmed where accused stated during providency inquiry that his UA
had commenced when he was too intoxicated to know what he was doing, a
state in which he remained for two or three days. Although voluntary
intoxication is not a defense, the inquiry did not establish that accused's
intoxication was voluntary.)

2. Duress. The defense of duress is difficult to prove in UA
cases. United States v. Roby, NCM 74-0422 (N.C.M.R. 16 April 1974). In
Roby, the accused's first sergeant gave the accused "time off" because he
thought it was necessary for accused to be off base for his own protection.
Accused was beaten up when he returned to base to cash a check prior to the
expiration of this leave, and was told that it would be worse the next time if
he returned to base again. Accused failed to return from leave and remained
UA for four months. Upon his return, he was seriously beaten up again. The
Navy court held that the defense of duress was not raised, and that his guilty
plea was provident. The court found that there were no threats of immediate
harm, and that the assailants were not present when the UA commenced three
days after the first beating. Furthermore, the accused had a reasonable
opportunity to avoid committing the offense without subjecting himself to
danger. Care should be taken though to ensure that a full inquiry is made
into the defense if it is raised by the defense after a guilty plea. For
example, in United States v. Brown, NCM 77-0642 (N.C.M.R. 29 June 1977), the
Navy court held that the military judge had erred in not advising the accused
of the elements of the duress defense and inquiring further into the inconsis-
tency of the accused’'s guilty plea to a 115-day UA, even though the defense
was not emphatically established by the accused stating in an unsworn
statement during sentencing that he had been jumped by three to six men
while on base and later while on liberty, that he had gone to the hospital
where it was found he had a broken bone in his neck, and that he had gone
UA because he had been afraid the same "dudes were going to try to kill me."
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See the companion cases of United States v. Roberts and Sutek, 14 M.J. 671
(N.M.C.M.R. 1982), for an excellent discussion of the duress defense in
unauthorized absence cases. Sutek, the wife, and Roberts, the husband, were
both tried for UA. At Sutek's trial, she raised the duress defense based on
her fear of being physically forced to undergo a shipboard initiation ceremony
in which she was to be "greased" and inked. The Navy-Marine Corps Court of
Military Review disapproved the findings of guilty as to Sutek, because of the
defense of duress. At Roberts' trial, he also raised the defense of duress
unsuccessfully and his conviction was affirmed. His sentence was reduced to
"no punishment,” N.M.C.M.R. concluding that such a sentence was appropriate
for the case. The Court of Military Appeals held, however, that Roberts was
also entitled to the defense of duress based on its prior "holding in United
States v. Palus, 13 M.J. 179, 180 (C.M.A. 1982), that the commission of an act
that amounts to an offense 'to save ... [one's] family from physical harm ...
raise[s] the defense of duress.’” United States v. Roberts, 15M.J. 106 (C.M.A.
1983). In United States v. Hullum, 15 M.J. 261 (C.M.A. 1983), the accused had
raised a duress defense at trial that he went UA because of racial discrimina-
tion and threats to his life. The accused was otherwise a model sailor. A
bad-conduct discharge was awarded at trial, with a recommendation for
suspension. C.M.A. determined that the accused did not receive adequate
assistance from an appellate defense counsel who failed to argue the issue of
sentence appropriateness, considering that the accused's duress defense was not
frivolous.

3. Statute of limitations. The statute of limitations is Article 43,
UCMJ. In 1986 this statute was completely rewritten by Congress, with the
result that there are now, in effect, two separate statutes of limitations. The
first is what might be called "old" article 43, namely, article 43 as it existed
prior to its amendment in 1986. It applies to all unauthorized absences
commenced before 14 November 1986. The second is what might be called
"new" article 43, namely, article 43 in its present form since its amendment in
1986. It applies to all unauthorized absences commenced on or after 14
November 1986. Old article 43 and new article 43 will be discussed separately
herein.

a. 0Old article 43. Under old article 43, there is no statute
of limitations for desertion or UA commencing during time of war. In time of

peace, the statute of limitations is three years for desertion and two years
for UA.

(1) Counting the days. The appropriate method for
computing when the two- or three-year period elapses is where an accused
went UA on 16 October 1979 and sworn charges alleging UA were received by
the officer exercising summary court-martial jurisdiction held that the two-
year statute of limitations for UA had not expired. United States v. Tunnell,
23 M.J. 110 (C.M. A, 1986).

(2) Time spent by the accused where the U.S. has no
authority to apprehend does not count towards computation of the statute of
limitations. United States v. Wallen, NCM 77-0682 (N.C.M.R. 1 June 1977)
(that part of accused’'s UA which he spent in the Republic of the Philippines
did not count toward the two-year statute of limitations for UA).
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(3) Time spent by the accused in civilian custody does
not count towards the period of limitation. United States v. Robinson, NCM
76-0477 (N.C.M.R. 12 April 1976).

(4) Many statute of limitations problems arise because
various regulations require the centralized collection of the service records of
those who have gone UA for more than a specific period of time. Care should
be taken to ensure that desertion/UA charges have been preferred by an
accuser and receipted for by an officer exercising summary court-martial
jurisdiction over the command to which the accused is attached before service
record books are stored away and forgotten. Only such actions as these will
toll the running of the statute of limitations. Once an accused has returned
from his UA and is referred to trial, ensure that the original charge sheet is
utilized. United States v. Rooney, NCM 77-0233 (N.C.M.R. 21 March 1977).
(The original charge sheet alleging desertion was seasonably sworn. A second
charge sheet, alleging UA, was substituted, however, and the charge was not
receipted for until nine days after the running of the two-year statute of
limitations. Held: Military judge improperly denied motion to dismiss, though
it would have been proper to try the accused on the original charge sheet by
amending it.) Note also that, if UA is pled and found as a LIO of a desertion
charge, the two-year statute of limitations must apply as opposed to the three-
year statute applicable to desertion. United States v. Gray, NCM 81-0197
(N.C.M.R. 23 February 1981) (N.C.M.R. must set aside findings where accused
originally charged with desertion pleaded to, and was found guilty of, the LIO
of UA pursuant to a pretrial agreement, but sworn charges against the accused
were received more than two years after the inception of the period of
absence).

(5) An attempt to subvert the statute of limitations
through the pleading process will be closely scrutinized. Such a problem
occurred in United States v. Newton, 11 M.J. 580 (N.M.C.M.R. 1980) and in
United States v. Dufour, 15 M.J. 1016 (A.F.C.M.R. 1983). In Dufour, the
accused had originally been absent from 7 September 1977 to 8 July 1982.
The statute of limitations had never been tolled. On 1 October 1982, the
charge was preferred to allege an inception date of 2 October 1980, conceiv-
ably to override the statute of limitations. The court held that this was
improper, contending that absence without leave is an instantaneous offense
and that charges must be preferred and the statute tolled within two years of
the commencement of the absence.

b. New article 43. Under new article 43, there is no statute
of limitations for capital offenses or for UA or missing movement in time of
war.

(1) As to all other offenses under the UCMJ, an accused
may not be tried by any court-martial unless sworn charges are received by
the officer exercising summary court-martial jurisdiction within five years
after the commission of the offense.

(2) A person charged with an offense is not liable to be
punished under article 15 if the offense was committed more than two years
prior to the imposition of punishment.

(3) Periods during which the accused is UA are excluded
in computing the period of limitation.
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(4) If charges or specifications are dismissed as defec-
tive or insufficient for any reason, and the period of limitations either has
expired or will expire within 180 days after the date of dismissal, then the
accused may nevertheless be brought to trial on new charges and specifications
if the new charges and specifications are received by the officer exercising
summary court-martial jurisdiction within 180 days after the date of dismissal
and the new charges and specifications allege the same acts or omissions as
the dismissed pleadings.

(5) As can readily be seen, new article 43 is rather
plainly designed to eliminate all the problems and pitfalls discussed under old
article 43 above.

0306 DESERTION

A. Text of article 85(a)

Any member of the armed forces who --

1.  Without authority goes or remains absent from his
unit, organization, or place of duty with intent to remain
away therefrom permanently;

2. Quits his unit, organization, or place of duty with
intent to avoid hazardous duty or to shirk important
service; . . . is guilty of desertion.

B. UA with specific intent to remain away permanently

1. The intent required is not necessarily an intent to remain
away from the U.S. Navy, but is simply an intent to remain away permanently
from his unit, organization, or place of duty. It is not necessary that the
accused be absent from naval jurisdiction to be a deserter. Part IV, para. 9c,
MCM, 1984. Absence from unit, organization, or place of duty is all that is
required, just as for simple UA.

2. The intent to remain away permanently must exist at some
time during the absence. It may exist at the time the accused leaves his
unit, etc., or it may be formed after he has been absent for a period of time.
The intent does not have to exist throughout the absence. If at any time
during the absence the intent is formed, the crime is complete and cannot be
undone. If he changes his mind, that is repentance; good in extenuation, but
no defense. Part IV, para. 9¢c, MCM, 1984,

3. NOTE: Article 85a(3), UCMJ, states:

Any member of the armed forces who
without being regularly separated from one of
the armed forces enlists or accepts an appoint-
ment in the same or another one of the armed
forces without fully disclosing the fact that he
has not been regularly separated, or enters any
foreign armed service, except when authorized
by the United States, is guilty of desertion.
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Prior to 1957, it was believed that article 85(3) defined a separate form of
desertion accomplished by enlisting in the same or another armed force. In
United States v. Huff, 7 C.M.A. 247, 22 C.M.R. 37 (1956), C.M.A. held that the
act of enlisting or accepting an appointment in the same or another armed
force without disclosing a membership already existing was nothing more than
a violation of the offense described in article 85a(1). The court held that the
act of enlistment in another armed force is merely evidence of the accused's
intent to remain away permanently from his unit, organization, or place of
duty.

4, Proof of the specific intent to remain away permanently. See
Part 1V, para. 9c(1)(c), MCM, 1984.

a. In United States v. Cothern, 8 C.M.A. 158, 23 C.M.R. 382
(1957), C.M.A. struck down an instruction, based upon the 1951 MCM, which
indicated that a court was, in effect, required to find an intent to remain
away permanently if a prolonged absence was established. Prolonged absence,
stated C.M.A., is but one circumstance from which that inference may be
drawn. The Cothern rule was incorporated into paragraph 164a of the 1969
Manual. See United States v. Hoxsie, 14 M.J. 713 (N.M.C.M.R. 1982), where
the military judge failed to apply the Cothern rule, making an improper finding
of desertion, which required reversal. The 1984 Manual specifically provides
that standing alone proof, even of a lengthy period of unauthorized absence, is
not enough evidence to prove the intent to remain permanently absent. Part
IV, para. 9c(1)(c)(v), MCM, 1984,

b. intent to remain away permanently may be established by
direct evidence or by circumstantial evidence.

c. Examples of facts and circumstances tending to establish
the intent to desert.

(1) Direct evidence: As the accused departs, he says:
"I ain't ever comin' back." After his return, he says: "Yes, | intended never
to come back."

(2) Circumstantial evidence: Evidence directly establish-
ing the accused’'s intent ordinarily is not available unless, for example, he has
been overhead making a statement of his intent. However, intent may be
proved by circumstantial evidence; that is, by facts and circumstances from
which one may, according to the common experience of mankind, reasonably
infer existence of an intent. In determining the accused’'s intent, all the
evidence in the case must be carefully weighed. No one factor will be
determinative of the issue of intent. The following may, when considered with
all the other evidence in the case, support an inference of an intent to remain
away permanently: A prolonged absence; disposal of military uniforms and the
wearing of civilian clothes; disposal of all military identification; purchase of a
one-way ticket to a distant point; changing names or assuming an alias;
assuming a disguise; securing civilian employment; going into hiding; leaving
the country; failing to surrender when in the vicinity of military establish-
ments; leaving while awaiting trial for another offense, or otherwise fleeing
from the consequences of unlawful acts; enlisting in another or foreign armed
force; absence terminated by apprehension.
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(a) In United States v. Krause, 8 C.M.A. 746, 25
C.M.R. 250 (1958), it was held that evidence showing that the accused was UA
from 15 December 1954 to 29 January 1957, and that the absence was termi-
nated by apprehension, was sufficient to support a finding of an intent to
remain away permanently. However, it held that the law officer erred in
instructing the court that an intent to remain away permanently could be
inferred solely from evidence of a prolonged, unexplained, unauthorized
absence. The effect of this instruction, reasoned C.M.A., was to shift the
burden of proof to the accused. A proper instruction must advise that the
period of absence, regardless of its duration, is but a single fact from which,
when considered with all the other evidence in the case, an intent to desert
may be inferred. United States v. Soccio, 8 C.M.A. 477, 24 C.M.R. 287 (1957)
(error for the law officer to instruct "you must determine whether or not the
absence was much prolonged and, if so, whether or not there was satisfactory
explanation for it").

(b) In United States v. Care, 18 C.M.A. 535, 40
C.M.R. 247 (1969), the Court of Military Appeals again held that the extraor-
dinary duration of the UA (18 May 1967 until 13 August 1968), standing alone,
would not establish the intent required for desertion. However, this duration,
combined with an apprehension 3,000 miles from the accused's last duty
station, did support an inference of an intent to remain away permanently.

(c¢) In United States v. Wallace, 19 C.M.A. 146, 41
C.M.R. 146 (1969), prior convictions of UA were held admissible to show intent
to remain away permanently where the successive absences could fairly be
considered as part of a course of conduct and as portraying a man who
refused to remain with the service.

d. Examples of facts and circumstances tending to negate
the intent to desert:

(1) Direct evidence: Statements by the accused that he
intended to return to his unit.

{2) Circumstantial evidence: Prior long and excelient
military service; wearing uniforms during the absence; using the armed forces
ID card; using his actual names; remaining at the home of record during the
UA; voluntary return to military control; leaving property in the locker when
leaving the command.

C. UA with intent to shirk important service or to avoid hazardous
duty. The crime defined under article 85a(2) remains a separate offense,
since the specific intent required is different from that required for an
article 85a(1) violation.

1. Flements
a. That, at the time and place alleged in the specification,
the accused absented himself from his unit, organization, or other place of
duty;

b. that such absence was without authority;
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c. that the accused had, at the time of the absence, an
impending duty which was hazardous or impending service which was important;

d. that the accused knew of the impending duty or service
at the time of the absence; and

e. that the accused absented himself from his unit, organiza-
tion, or other place of duty with the intent of avoiding the duty or shirking
the service.

2. The word "quits" in the statute simply means "goes absent
without authority.” United States v. Bondar, 2 C.M.A. 357, 8 C.M.R. 157
(1953). It is not necessary that the accused report to the place of hazardous
duty or important service in order to "quit" it. Reason: The gist of this
offense is deliberately avoiding the hazardous duty or important service.
(NOTE: Contrast this offense with article 86(3) -- UA from guard watch, etc.,
with intent to abandon same -- where the government must prove that the
accused assumed the duty and then left it.)

3. Avoiding hazardous duty must be the specific intent for,
rather than a consequence of, the absence. United States v. Stewart, 19
C.M.A. 58, 41 C.M.R. 58 (1969).

4. Knowledge. Part |V, para. 9¢c(2)(c), MCM, 1984 provides:

Article 85a(2) requires proof that the accused
actually knew of the hazardous duty or
important service. Actual knowledge may be
proved by circumstantial evidence. (Emphasis
added.)

5. "Hazardous duty,"” Part IV, para. 9c(1)(a), MCM, 1984, includes:
Duty in a combat area or any duty performed before or in the presence of the
enemy, a rebellious mob, or a band of renegades. It is not limited to actual
front-line combat. See United States v. Smith, 18 C.M.A. 46, 39 C.M.R. 46
(1968) (hazardous duty can exist in peace or wartime).

6. "Important service,” as used in Part IV, para. 9c(2)(a), MCM,
1984, is an important military duty as distinguished from ordinary duty.
United States v. Deller, 3 C.M.A. 409, 12 C.M.R. 165 (1953). ("Some critical
quality attributable to duty of a certain sort must be present to justify its
characterization as 'important’.” Id. at 412, 12 C.M.R. at 168. Held: Basic
training is "important service" within the meaning of article 85.)

a. In United States v. McKenzie, 14 C.M.A. 361, 34 C.M.R.
141 (1964), C.M.A. held that evidence proving that an infantryman, who had
been ordered to duty in Korea in 1962, went UA with the intent to avoid such
duty was not sufficient evidence to support a conviction of desertion with
intent to avoid important duty because in 1962 Korean service, despite sporadic
incidents of violence, was not per se important duty. Compare United States
v. Gaines, 17 C.M.A. 481, 38 C.M.R. 279 (1968) (operations of a rifle company
in Vietnam are "important service").
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b. In United States v. Merrow, 14 C.M.A. 265, 34 C.M.R. 45
(1963), the accused, a seaman apprentice cook aboard an icebreaker operating
in the Antarctic, was convicted of desertion with intent to shirk important
service. Evidence showing that the task force was engaged in supplying
Antarctic bases, which were part of Operation Deepfreeze, with men and
supplies to carry on scientific research and observation in the Antartic, was
sufficient evidence to permit a court to find that the accused went UA with
intent to avoid important service (desertion with that intent).

Assignment to overseas duty or to sea duty
may, under some conditions, be important
service; under others it may not be. Thus,
assignment to an overseas unit "during time of
war or under emergency conditions and in or
near a combat area" is substantially different
from assignment today to a unit stationed in
Okinawa or Spain .... Whether "the 'something
more' [that distinguishes important service from
ordinary everyday service of the same kind] is
present depends entirely upon the circumstances
of the particular case.”

id. at 268, 34 C.M.R. at 47.

c. In United States v. Tiller, 48 C.M.R. 583 (C.G.C.M.R.
1974), the Coast Guard Court of Military Review upheld the conviction of a
senior chief (E-8) for quitting his ship with intent to shirk important service.
His ship had received orders to assume surveillance of foreign fishing trawlers
sighted near a U.S. fisheries zone. Tiller, upon learning of this, left the ship
and went home. The court stated, "When one knows what the mission of his
ship is, and has a legal duty to participate in it, but nevertheless quits the
ship without authority, he does so at the peril of a jury later determining that
the ship's mission was important service." 48 C.M.R. at 586.

7. The question of whether the duty constitutes "important
service" or "hazardous duty” is a question of fact for the court to decide.
Part 1V, para. 9c(2)(a), MCM, 1984. Nevertheless, in United States v. Wolff,
25M.J. 752 (N.M.C.R. 1987), the Navy-Marine Corps court held that serving a
30-day sentence to confinement following summary court-martial was not
important service "as a matter of law...." Id. at 754. More recently, the Air
Force court held that accused's attendance at his own special court-martial
was not "important service" within the meaning of article 85(a)(2). United
States v. Walker, 26 M.J. 886 (A.F.C.M.R. 1988).

D. Attempting to desert. Article 85 (desertion) is one of five punitive
articles that contains the offense of attempt as an offense in addition to the
principal offense. Therefore, an attempt to desert is charged as an offense
under article 85 and not under article 80 (attempts). For an example of
attempted desertion, see United States v. Johnson, 7 C.M.A. 488, 22 C.M.R. 278
(1957), wherein the accused, a soldier in Germany, tried unsuccessfully to get a
cab driver to take him within the prohibited area adjoining the East German
border. The accused proceeded on foot into the area and was apprehended by
the border police and turned over to the Army. The accused stated that he
was "trying to go to the East German Zone." At all times, the accused was on
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authorized liberty and within the 50-mile limit of his pass. He was found
guilty of desertion. Held: The evidence was not sufficient to support a
conviction of desertion, but it was sufficient to support a finding of guilty of
attempted desertion. His acts amounted to more than mere preparation.

E. Effect of "termination by apprehension”

1. Intent. The fact that the UA was terminated by apprehension
is some, though not conclusive, evidence of an intent to remain away per-
manently. See United States v. Krause, 8 C.M.A. 746, 25 C.M.R. 250 (1958).

2. Punishment. Desertion with intent to remain away permanently
has two scales of punishment, depending upon the method by which the
desertion is terminated: if by apprehension -- three years CONF; if terminated
"otherwise" -- two years CHL. See Part IV, para. 9e(2), MCM, 1984.

3. Terminated "otherwise"” was first defined in United States v.
Nickaboine, 3 C.M.A. 152, 11 C.M.R. 152 (1953), in which C.M.A. stated that
this phrase is the equivalent of "terminated by surrender”; thatis, "freely and
voluntarily."

4. "Apprehension," as used when describing a means for termina-
ting an unauthorized absence, is a term of art which imports that the accus-
ed's return to military control was involuntary and not initiated by the
accused. Compare United States v. Fields, 13 C.M.A. 193, 32 C.M.R. 193
(1962), which stands for the proposition that, where an accused deserter is
arrested by civil authorities for a civilian offense and makes his military status
known when required to fully identify himself by the civilian police, or when
he does so to escape punishment at the hands of the civilian authorities, his
absence is not terminated voluntarily, but by apprehension; with United States
v. Lewandowski, 37 C.M.R. 777 (C.G.B.R. 1967), aff'd on other grounds, 17
C.M.A. 51, 37 C.M.R. 315 (1967), which stands for the proposition that, where
an accused is questioned by civilian police for their own purposes but has
committed no civilian offense, discloses his status as an absentee, and is
turned over to military authorities, his absence has not been terminated by
apprehension.

5. The fact of termination by apprehension may be proved simply
by a properly executed morning report, unit diary or SRB entry (e.g., "UA
terminated by apprehension on (date)"). Mil.R.Evid. 803(6) and (8). See
MILPERSMAN, Art. 3430300 and IRAM, para. 4014.2a(2)(c). In United States
v. Simone, 6 C.M.A. 146, 19 C.M.R. 272 (1955), a unit morning report (Army's
term for USMC unit diary and Navy's page 6 (1070/606)) stated that the
"accused was apprehended by civilian authorities [date/place]. At that time he
was dressed in civilian clothes. On April 11, he was surrendered to military
control at [place],..." This case contains an excellent summary of the variant
holdings in prior cases dealing with this proof of apprehension issue. The
court here distinguished the effect of an official (public) record assertion of
termination by apprehension from the stipulated testimony of a civilian
policeman. The evidence in Simone was found to be legally sufficient to

establish apprehension. Whereas a civilian policeman may use the term
"apprehension"” to mean simply "taken into custody, " the military officer making
an "official (public) record” has a "distinct duty . . . to record the fact of

apprehension of a returned absentee if, and only if, he was returned to
military control against his will and by events and agencies wholly beyond his
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control." Id. at 150, 19 C.M.R. at 276. See also United States v. Krause, 8
C.M.A. 746, 25 C.M.A. 250 (1958). Compare United States v. Patrick, 48 C.M.R.
55 (A.C.M.R. 1973), holding that entries in the remarks section of two Air
Force duty status charge forms, indicating only that the accused had been
apprehended by state police and the next day transferred to military custody,
were not alone sufficient to prove that the accused’s return to military control
was involuntary; it must be shown either that the accused was apprehended by
civil authorities for the military service rather than for a violation of state
law, or that the accused was returned to the military by the civil authorities
for some reason other than by the accused’'s own voluntary request for such
return. The most recent in this line of cases is United States v. Washington,
24 M.Jj. 527 (A.F.C.M.R. 1987), in which an accused entered a plea of guilty to
desertion terminated by apprehension. During the Care inquiry, the accused
indicated that he had been apprehended by civilian authorities for "grand
theft auto” and was turned over to military authorities five days later. Held:
The plea of guilty was improvident, at least as to the aggravating element of
termination by apprehension, since the military judge failed to exclude by his
inquiry the possibility that the accused might have voluntarily disclosed his UA
status to the civilian authorities for some purpose other than to avoid
prosecution -- in which case the termination of his UA status would be by
voluntary surrender -- citing United States v. Nickaboine, 3 C.M.A. 152, 11
C.M.R. 152 (C.M.A. 153) and United States v. Beninate, 4 C.M.A. 98, 15C.M.R.
98 (C.M.A. 1954).

F. Duration. Duration of the absence in desertion is not an essential
element of desertion; however, the duration of the absence should be alleged
and proved. Duration, when considered with other evidence, is an aggravating
circumstance as well as being indicative of "intent never to return.” Further-
more, if the necessary intent is not proved, the court may still convict the
accused of the LIO of UA for the period alleged, in which event the court
may impose the authorized punishment for whatever period of UA is proved.
Although the length of the absence is an aggravating circumstance in a case of
desertion, the punishment table for desertion is not scaled to duration.

G. Defenses. The same affirmative defenses are available for desertion
as were discussed earlier regarding article 86, UA. The defense of mistake of
fact in desertion need only be honest, as opposed to honest and reasonable,
since desertion is a specific intent offense. See, e.g., United States v. Holder,
7 C.M.A. 213, 22 C.M.R. 3 (1956) (issue of mistake of fact raised where
accused, who was under a suspended BCD, went UA and was picked up by
civilian authorities and given a jail term. He notified the military of his UA
status through the civilian authorities, but discovered there was no "hold"
placed upon him when he was released from civilian confinement. Assuming
his suspended BCD had been vacated, he went home and waited for it to be
sent to him.). See also R.C.M. 907(b)(2)(D)(iii), MCM, 1984, which describes a
novel motion to dismiss applicable only to the crime of desertion called
"constructive condonation of desertion." United States v. Scott, 6 C.M.A. 650,
20 C.M.R. 366 (1956), discusses the defense but does not apply it under the
facts of that case.
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H. Pleadings and instructions

1. Desertion with intent to remain away permanently, terminated
by apprehension.

a. Sample specification. Part IV, para. 9f(1), MCM, 1984,

Specification: In that Seaman Recruit Jonathan B. Rollo, U.S.
Navy, USS Neversink, on active duty, did, on or about 1 Jan-
uary 19CY, without authority and with intent to remain away
therefrom permanently, absent himself from his unit, to wit:
USS Neversink, located at Newport, Rhode Island, and did
remain so absent in desertion until he was apprehended on or
about 22 February 19CY.

b. Sample instruction. Military Judges' Benchbook, DA Pam.
27-9 (1982), Inst. No. 3-9. Note: At this point, the term "apprehension"
should be defined. The instruction should be tailored to cover the particular
theory in each case (e.g., if the only evidence regarding apprehension is that
the accused was initially picked up by military police, or that he was picked
up by civil police solely at the request of military authority, the following
definition would ordinarily be sufficiént: The term "apprehension,” as used in
the specification, imports that the accused's return to military control was
involuntary). It must be shown that neither the accused nor persons acting at
his request initiated his return. Id.

2. Desertion with intent to remain away permanently, "terminated
otherwise” (i.e., other than by apprehension)

a. Sample specification. Part IV, para. 9f(1), MCM, 1984.

Specification: In that Seaman Recruit Jonathan B. Rollo, U.S.
Navy, USS Neversink, on active duty, did, on or about 1 Jan-
uary 19CY, without authority and with intent to remain away
therefrom permanently, absent himself from his unit, to wit:
USS Neversink, located at Newport, Rhode Island, and did so
remain absent in desertion until on or about 22 February 19CY.

b. Sample instruction. The same instruction as above applies
except that, since it is not alleged, the military judge could not instruct upon
apprehensiun, nor can the accused be convicted of or punished for it.

0307 MISSING MOVEMENT. Art. 87, UCMJ; Part IV, para. 11, MCM,
1984.
A. Text, Article 87, UCMJ:
Any person subject to this chapter who through neglect
or design misses the movement of a ship, aircraft, or unit

with which he is required in the course of duty to move
shall be punished as a court-martial may direct.
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B. Article 87 contains two offenses:
1. Missing movement through design, and
2. missing movement through negiect.

C. Elements. Part |V, para. 11b, MCM, 1984.

1. That the accused was required in the course of duty to move
with a ship. aircraft, or unit;

2. that the accused knew of the prospective movement of the
ship, aircraft, or unit;

3. that the accused missed the movement of the ship, aircraft, or
unit; and

4. that the accused missed the movement through design or
through neglect.

D. "Required in the course of duty to move with a ship, aircraft or
unit”

1.  Without authority. This element requires the government to
prove that the missing of the movement was without authority. Proof of UA
at the time the ship, aircraft, or unit moved would also be proof that the
accused had no authority to miss the movement. United States v. Posnick, 8
C.M.A. 201, 24 C.M.R. 11 (1957). ("Every missing movement offense includes an
unauthorized absence plus other factors.” Id. at 203, 24 C.M.R. at 13. Held:
Missing movement and attendant UA are multiplicious for sentencing purposes.)

2. Mode of movement. Article 87, UCMJ, indicates that guilt
under this article is predicated on the duty to move with a ship, aircraft, or
unit. Three questions have arisen in attempting to categorize the necessary
mode of transportation encompassed by article 87: (1) Must the accused be
assigned to the crew of the ship or aircraft; (2) must the ship or aircraft be a
military ship or aircraft; and (3) is the article applicable only to ships,
aircraft, or units?

a. in United States v. Johnson, 3 C.M.A. 174, 11 C.M.R. 174
(1953), the Court of Military Appeals addressed the first question: "No such
limitations are found in the language of the Article itself, in the provisions of
paragraph 166, Manual for Courts-Martial, 1951, . . . nor in any expression of
Congressional intent . . . ." Id. at 176. Thus, the court decided that a person
who was merely a passenger on an assigned aircraft could be guilty of missing
the movement of the aircraft. See United States v. Graham, 12 M.J. 1026
(A.C.M.R. 1982), aff'd, 16 M.J. 460 (C.M.A. 1983), where the court held that
missing a port call for a Military Airlift Command flight constituted missing a
movement.
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b. While Johnson, supra, involved military aircraft, previous
Board of Review decisions appear to have determined that the second question
had to be answered in the affirmative. In other words, an individual who was
not required to move as a member of a unit on a civilian ship or aircraft does
not violate article 87 when he misses the movement of that aircraft. E.g.,
United States v. Burke, 6 C.M.R. 588 (A.B.R. 1952); United States v. Jackson,
5 C.M.R. 429 (A.B.R. 1952).

(1) For some time, the Navy and Air Force Courts of
Military Review were split on the question of whether a service ~an traveling
independently and assigned merely as a passenger on a civilian aircraft could
be convicted of missing movement. In United States v. Gillchrest, 50 C.M.R.
832 (A.F.C.M.R. 1975), the court, after examining the legislative background of
Article 87, UCMJ, held that the evidence failed to establish "either an urgency
of the movement or the existence of an essential mission assigned the accus-
ed.” Id. at 835. Although it had been stressed to the accused that he had a
definite commercial flight overseas that he was expected to make, the court
emphasized the fact that supplemental transportation arrangements for the
accused at either end of the assigned flight were not specified. The Air
Force court modified its position somewhat in United States v. DeFroideville, 9
M.J. 854 (A.F.C.M.R.), petition denied, 1T0M.J. 189 (C.M.A. 1980). There, a
conviction for missing a military charter of a commercial airline was upheld
where the accused was twice assigned a seat and demonstrated "an intention
not to go to Korea at all.” Contrast the position of the Navy court in United
States v. St. Ann, 6 M.J. 563 (N.C.M.R. 1978), petition denied, 7 M.J. 392
(C.M.A. 1979). Without moderating their holding, the Navy court held provi-
dent a plea to missing a regular commercial flight, even though the accused
was not a member of the crew, traveling with his unit, or ostensibly assigned
to an essential mission, merely because he had a duty to make the movement.

(2) The Court of Military Appeals finally addressed this
issue in United States v. Gibson, 17 M.J. 143 (C.M.A. 1984), in which the
accused had been given a ticket and orders to report for a commercial flight
from Philadelphia to Norfolk. The court surmised that the Navy would have
been satisfied had the accused caught any flight that would have returned him
to Norfolk on that day and concluded that "in any event, the 'foreseeable
disruption’ to naval operations caused by [the accused's] failure to make the
particular flight is not of such magnitude as to require the more severe
punishment afforded by the application of Arti~le 87." 1d. at 144. The
accused's guilty plea to missing movement was therefore held improvident, and
his conviction thereof was reversed. But see United States v. Smith, 26 M.J.
276 (C.M.A. 1988), infra, where individual travel is in conjunction with the
relocation of a unit.

c. Military Sealift Command (MSC, formerly Military Sea
Transport Service, MSTS) ships are considered military ships. While travel by
MSC ships is no longer common, a person required to travel individually
aboard one who wrongfully misses its movement has violated article 87. For
example, in United States v. Gallagher, 15 C.M.R. 911 (A.F.B.R. 1954), an Air
Force first lieutenant was found guilty of missing the movement of a Navy
transport ship in which he and his family were to be moved from Southampton,
England, to the United States for separation.
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d. The term "unit" is not limited to any specific technical
category such as those listed in a Table of Organization and Equipment. The
word "unit . . . not only includes the foregoing but also units which are
established prior to the movement with the intention that they have organiza-
tional continuity upon arrival at their destination, regardiess of their technical
designation." United States v. Burke, 6 C.M.R. 588, 592 (A.F.B.R. 1952).
"Unit" would also include a T/O organization draft of replacements intended to
be disbanded upon arrival at its destination.

(1) A "Standard Transfer Order” involving only one or
several men would not constitute the movement of a "unit." Rather, this is a
transfer from one unit to another unit. United States v. Jackson, 5 C.M.R.
429 (A.F.B.R. 1952).

(2) Once it is shown that there was a "unit” involved
in the movement, the mode of transportation is not important. It could be
either military or commercial and would include travel by ship, plane, truck,
bus, or even forced march. See United States v. Pender, 5 C.M.R. 741
(A.F.B.R. 1952) (railroad as a mode of transportation; contains a discussion of
the legislative history of article 87).

(3) In United States v. Smith, 26 M.J. 276 (C.M.A. 1988),
accused Army privates' plea of guilty to missing movement was upheld where
it was shown that his unit (an artillery battery) was transferred from CONUS
to West Germany even though accused was authorized to travel individually
and, when he missed his "port call,” specific transportation had not been
arranges for him. The court said: "Any person subject to the Uniform Code
who is transferred incident to the relocation of a unit and who willfully
absents himself incident to or in conjunction with the transfer is guilty of
'missing movement.’" Id. at 277.

e. "Ship” or "unit” -- summary. The three questions raised
with regard to the issue of movement have apparently been solved as follows:

(1) If the accused was assigned as a member of the
crew, or was ordered to move as a passenger via a particular military or
chartered civilian ship or aircraft, proof that he missed the sailing or flight is
sufficient for a finding of a violation of article 87.

(2) If the accused was required to move as a member of
a unit, proof that he missed the movement of the unit, regardless of the mode
of transportation -- whether it be military or commercial, jet or walking -- is
sufficient for a finding of a violation of article 87.

(3) If the accused is traveling individually and is given a
ticket on a commercial carrier, he or she will not have missed a movement
unless more is shown concerning the particular military need for the accused
to have made that specific flight, as where he is travelling individually
incident to the relocation of his unit. See United States v. Smith, supra.
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E. Knowledge

1. Part IV, para. 11c(5), MCM, 1984, states: "In order to be
guilty of the offense, the accused must have actually known of the prospective
movement that was missed."

a. Article 87, UCMJ, itself does not specifically list know-
ledge as an element of the offense.

b. It was generally accepted that in order to convict an
accused of missing movement through design, the accused must have had
actual knowledge of the prospective movement. The rationale for this position
is that an accused could hardly intend to miss a movement if he had no
knowledge that a movement was to be made.

c. As for missing movement through neglect, a considerable
disagreement existed with respect to the question of whether actual knowledge
is or is not required. C.M.A. has resolved this issue by requiring actual
knowledge even for a conviction for missing movement by neglect. In United
States v. Chandler, 22 C.M.A. 193, 48 C.M.R. 945 (1974), the accused was found
guilty of a charge of missing movement by neglect. The only evidence
presented by trial counsel was an entry from the accused's service record
stating that the accused had "missed (the) sailing” and had been "informed of
the scheduled movement by the ship's plan of the day.” The court noted that
this entry had not been made in accordance with requirements of BUPERSMAN
(now MILPERSMAN) 3430150 because it did not state that the accused was
informed of the movement by a specific person. The court thus concluded that
"the entrant intended to report only that the accused learned of the plan by
means other than public announcement of it in his presence." Id. at 195, 48
C.M.R. at 947. Citing United States v. Curtin, 9 C.M.A. 427, 26 C.M.R. 207
(1958), the court held that actual knowledge of the movement was required
under article 87 and that the entry in question was legally insufficient to
prove such knowledge. The court further stated that:

...publication [of a ship's plan of .e day]
merely indicates an "opportunity to know" on
the part of the accused; that opportunity can
provide the basis for an inference that the
accused "did know" but the inference is not a
substitute for actual knowledge of the move-
ment, which is essential for conviction of the
offense of missing the movement.

id. quoting United States v. Newville, NCM 72-0071 (N.C.M.R. 31 Mar 1972).
Although the accused's absence for eleven days before the movement of the
ship in the Chandler case certainly supported the argument that the accused
had not read the plan of the day and thus lacked actual knowledge of the
movement, the court clearly stated that a mere "duty to inform oneself about a
particular matter is not the equivalent of actual knowledge...." Id. Whether
the case would have been decided differently if there was evidence that the
accused was aboard ship when the plan of the day was posted is not entirely
clear. See United States v. Wahnon, 49 C.M.R. 484 (C.G.C.M.R. 1974) (proof
merely that a chart listing future ship movements had been posted while
accused was aboard was not sufficient to establish actual knowledge), rev'd on
other grounds, 1 M.J. 144 (C.M.A. 1975).
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d. Actval knowledge that the ship, aircraft, or unit was
scheduled to move, like specific intent, is a fact which can sometimes be
proved by direct evidence, but ordinarily it is proved by circumstantial
evidence. Examples:

(1) Direct evidence

(a) Statement by the accused to a friend: "The
ship is going to Gitmo next week."

(b) Statement by the accused to an investigator:
"Yes, | knew the ship was going to sail for Gitmo on New Year's Day."

(c) A mimeographed statement, contained in
accused's service record bearing his signature, in which the accused ac-
knowledges that he has been informed of a particularly described prospective
movement.

{2) Circumstantial evidence

(a) Testimony that the accused was personally
informed or present at quarters when the word was passed. United States v.
Balthazor, 9 C.M.R. 549 (N.B.R. 1953).

(b) Evidence that the scheduled movement was
published in the plan of the day and had been brought to the attention of
the accused, either directly or inferentially. United States v. Posnick, 22
C.M.R. 681 (N.B.R. 1956).

(c) Evidence of personal actions on the part of
the accused which are apparently in response to knowledge of the scheduled
movement. In United States v. Gallagher, 15 C.M.R. 911 (A.F.B.R. 1954),
evidence that the accused prepared himself and his family for return to the
United States, cleared the base, attended a medical examination formation,
and got on the bus which was designated to take the accused and his family
to the ship was sufficient proof of knowledge to sustain a conviction for
missing movement through design, even though there was no proof that the
accused had ever actually received the orders to the ship which had been
issued to him.

(d) Whether a service record entry that the accused
has been informed as to the prospective movement is admissible to prove the
element of knowledge has been a source of dispute for some time. The answer
is important, as it determines whether a missing movement case can be proved
entirely through service record entries. MILPERSMAN 3430150.3 requires an
entry to be made in the service records of absentees whenever the ship sails
for local operations or for another port and directs that, where appropriate,
details showing that the absentee had knowledge shall be included in such
entry if such information was imparted to him. In United States v. Miller, 33
C.M.R. 622 (N.B.R. 1963), the board held that such a service record entry was
admissible. But, four years later, in United States v. Heltsley, NCM 67-1182
(N.B.R. 29 June 1967), the board expressly declined to follow the Miller case,
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declaring that the BUPERS Manual (presently MILPERSMAN) could not, by
mere fiat, create a new business entry (now regularly conducted business
activity) or official (public) records exception to the hearsay rule. Still more
recently, in United States v. Newville, NCM 72-0071 (N.C.M.R. 31 March 1972),
the court held that an entry, "NEWVILLE was informed as (sic) the scheduled
movement by E. F. McCANN, LT, USNR, on 15 Sep 70 at morning quarters,"
was an official (public) record made in conformance with BUPERS Manual and,
therefore, was admissible as an exception to the then hearsay rule under
paragraph 144c, [now Mil.R.Evid. 803(8)]. In that same case, however, the
accused testified that he did not know of the scheduled movement. The court
set aside the conviction because the inference of knowledge arising from the
service record entry was not proof beyond a reasonable doubt in view of the
clear and uncontroverted testimony of the appellant. In United States v.
Chandler, supra, discussed in detail above, the court stated that such entries
"would appear to fall within the 'evaluative' report category." As such, they
would be admissible under proposed Fed.R.Evid. 803 only in "civil cases and
against the government in criminal cases.” 22 C.M.A. at 195, 48 C.M.R. at 947.
However, the court did not reach this issue since it found the entry legally
insufficient to support a conviction even if it was admissible.

(e) "Public Record" exception to the hearsay rule.
Mil.R.Evid. 803(8) provides that personnel accountability documents are
admissible as a record of fact or event if made by a person within the scope
of his official duties to prove the truth of such matters. A service record
entry declaring that the accused knew of the prospective movement, however,
would likely not be admissible, since it is not a record of a fact but of an
opinion as to what was within the accused's mind.

2. Preciseness of the knowledge

a. Knowledge of the exact hour or even of the exact date
of the scheduled movement is not required. Part IV, para. 11c(5), MCM, 1984.

b. Knowledge of the approximate date is sufficient. Example:
The accused knew that his ship was scheduled to move "in the middle of next
week." Held: Sufficient. United States v. Balthazor, 9 C.M.R. 549 (N.C.M.R.

1953).

3. Source of the accused's knowledge

a. Several Courts of Military Review have held that the
knowledge of the prospective movement must come to the accused either
directly or indirectly from an official source and cannot be based merely upon
rumor or personal speculation. E.g., United States v. Nunn, 5 C.M.R. 334
(N.B.R. 1952) (statement by the accused that he knew his ship was leaving
"sometime in April," without more, not sufficient to sustain a conviction);
United States v. Foster, 3 C.M.R. 423 (N.B.R. 1952) (inference of a movement
of a ship, based upon fleet operational policy, not sufficient to sustain a
conviction).
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b. In United States v. Posnick, 22 C.M.R. 681 (N.B.R. 1956),
incompetent evidence (plan of the day, unauthenticated), which would have
tended to show knowledge circumstantially, was received in evidence. The
accused then testified that he had not seen the plan of the day, but that
"there was scuttlebutt that there was a possibility of the ship leaving Monday,

but that was not official.” He said he heard it at quarters "and the Second
Division Officer was taking muster; he said it wasn't official, but the ship is
expected to leave Monday, unofficially.” The board held that this was

sufficient evidence of knowledge. Note: C.M.A. subsequently granted a
petition for review on the issue of whether or not the UA specification,
article 86, and the missing movement through neglect specification, article 87,
were multiplicious. United States v. Posnick, 8 C.M.A. 201, 24 C.M.R. 11
(1957). C.M.A. held they were multiplicious, but affirmed the findings of guilty
as to both specifications, and merely returned the case to the Court of
Military Review for reassessment of the sentence.

F. "That the accused missed the movement ..." This element has three
sub-elements which the government must prove.

1. First, the government must prove that there was in fact a
"movement” by the ship, aircraft, or unit. "Movement," as used in article 87,
is a term of art, and failure of the law officer (military judge) to define it in
his instructions to the court is error. United States v. Jones, 1 C.M.A. 276, 3
C.M.R. 10 (1952). "Movement" means a substantial change in location; it
contemplates a major transfer of a ship, aircraft, or unit involving a substan-
tial distance and period of time. Whether a particular movement is substantial
is a question to be determined by the court by considering all the circumstan-
ces. See United States v. Kingsley, 17 C.M.R. 469 (N.B.R. 1954), for an
extended discussion of this problem. What constitutes a substantial distance
and time is necessarily a relative matter and will vary greatly, depending upon
the facts of the case.

a. Examples of movement: An overseas flight or voyage;
transfer from one post, camp, or station to another; destroyer departs Newport
for operations off Norfolk; destroyer departs Newport for a week's training
cruise, returning to Newport at the end of the week; an operational flight of a
patrol plane from Oceana to Cherry Point.

b. Examples of changes which do not constitute a movement:
Practice marches of a short duration with a return to the point of departure;
United States v. Smith, 2 M.J. 566 (A.C.M.R. 1976); minor changes in location
of ships, aircraft, units, as when a ship is shifted from one berth to another
in the same shipyard or harbor, or when a unit is moved from one barracks to
another on the same post.

2. Second, the government must prove that the movement
occurred. If the scheduled movement is canceled, the offense of missing
movement is not committed, regardless of the accused's purpose and absence at
the scheduled time. The accused may have committed other offenses such as:
Unauthorized absence (article 86); desertion with intent to shirk important
service (article 85); attempted missing movement through design (article 80).
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3. Third, the government must prove that the accused actually
missed the movement. The fact that the ship was to depart at some particular
time and the accused was absent will not be a missing movement violation if
the ship departs late and, due to the late departure, the accused, though late,
arrived in time to depart with the ship. A guilty plea to another specification
alleging UA covering the same period of time as the alleged missing movement
specification cannot be used to prove that the accused missed the movement.
Independent evidence must be introduced to prove that he missed the move-
ment. United States v. Dorrell, 18 C.M.A. 424 (N.B.R. 1954).

G. Intent. Article 87 includes both a specific and general intent
offense.
1. "That he missed the movement through design"
a. Design means on purpose, intentionally, or according to
plan and not merely carelessness or accident. United States v. Clifton,

5 C.M.R. 342 (N.B.R. 1952). "Design" implies premeditation and constitutes
"specific intent."

b. Proving design. As in most cases involving specific
intent (except where there is a statement by the accused that he intended to
miss the movement), the government will have to prove the intent (design) to
miss the movement by circumstantial evidence; that is, by proof of facts from
which 2n inference of the specific intent to miss the movement may be
drawn. Examples of the circumstantial evidence tending to show design to
miss movement: Failure to get inoculations where the unit was scheduled for
foreign duty; dislike of a particular duty station where the unit was scheduled
for deployment; distaste for air travel.

2. "That the accused missed the movement through neglect"

a. This article 87 offense is intended to cover those
situations where the accused does not consciously intend to avoid the sched-
uled movement, but through a negligent act or omission on his part fails to
be present at the time of a scheduled movement. United States v. Thompson,
2 C.M.A. 460, 9 C.M.R. 90 (1953).

b. "Through neglect" means the omission by a person to
take such measures as are appropriate under the circumstances to assure that
he will be present with his ship, aircraft, or unit at the time of a scheduled
movement, or the commission of some act without giving attention to its
probable consequences in connection with the prospective movement.

c. In the ordinary missing movement case, the simple act of
being UA at the time the ship is to sail, the aircraft to depart, or the unit to
move, meets the requirement of this element and, if knowledge is proven,
makes out a prima facie case of missing movement through neglect.
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H. Affirmative defenses to missing movement. Since missing movement
is an absence offense, the same defenses are available as against a charge of
UA (i.e., mistake, ignorance, and impossibility).

1. Missing movement through design and mistake of fact. The
mistake need only be an honest one. United States v. Holder, 7 C.M.A. 213,
22 C.M.R. 3 (1956). This rule differs from the article 86(3), "simple" UA
mistake of fact rule since this is a specific intent offense. In UA, the
mistake must be honest and reasonable. For example: While Rollo, the
accused, is UA, he sees his buddy in a bar, who falsely tells him the ship's
sailing has been canceled. |f the accused honestly believes this, he is not
guilty of missing movement through design. He could not have intentionally
missed the movement if he really believed there would not be a movement.

2. Missing movement through neglect and mistake of fact. The
rule is the same as the article 86(3) mistake of fact rule, since missing
movement through neglect is a general intent offense or crime arising out of
negligence. The mistake of fact as to missing movement through neglect must
be both honest and reasonable. Even though Rollo honestly believed his buddy
in the foregoing example, his belief was not reasonable. He would have found
out that the ship was actually moving if he had been aboard ship at the
proper time or had verified its sailing schedule. In other words, he did not
act reasonably (i.e., he did not exercise due diligence). See United States v.
Holder, supra.

I, Pleading, instructions, and findings

1. Sample specification, Part |V, para. 11f, MCM, 1984

Specification: In that Fireman Henry Z. Voodoo, U.S. Naval
Reserve, USS Zombie, on active duty, did, at Kingston, Jamaica,
on or about 23 September 19CY, through design, miss the
movement of the USS Zombie with which he was required in
the court of duty to move. (Note: Substitute "neglect” for
"design" when appropriate.)

2. Sample Instruction. Military Judges' Benchbook, DA Pam. 27-9
(1982), Inst. No. 3-17.

3. If the prosecution fails to convince the court beyond a
reasonable doubt that the accused is guilty of missing movement through
design, but the court is convinced beyond a reasonable doubt that he is guilty
of missing movement through neglect, the court may find the accused guilty of
missing movement through neglect by "exceptions and substitutions” in an-
nouncing its findings.

4. If neither missing movement through design nor missing
movement through neglect are proven beyond a reasonable doubt, the court
could still find the accused guilty of the LIO of UA. See United States v.
Bridges, 3 C.M.A. 121, 25 C.M.R. 383 (1958); United States v. Smith, 2 M.J. 566
(A.C.M.R. 1976). This would, however, require an unusual amount of skill in
announcing the findings by exceptions and substitutions. The best practice is
to allege two specifications -- the UA period under article 86 and the missing
movement under article 87 -- simplifying the task in announcing findings, and
possibly avoiding fatal error in that matter.
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0308 RELATIONSHIP BETWEEN UA, DESERTION, AND MISSING
MOVEMENT -- SUMMARY

A. Unauthorized absence

1. UA is simply an absence without authority. The crime is
completed at the moment the accused absents himself without authority,
either by departing without authority or by failing to return at the expiration
of his leave or liberty.

2. It is a general intent crime; that is, a specific intent to be so
absent is not needed to constitute the crime. It may also be a crime of
negligence.

3. Duration is simply a matter in aggravation. There is a
graduated scale for maximum punishment based upon the length of the UA.

4. Likewise, specific intent is a matter in aggravation (e.g.,
absence from watch with intent to abandon same).

5. The major affirmative defenses available to UA are: Mistake
of fact, ignorance of fact, and impossibility. These defenses are also available
to desertion and missing movement.

B. Desertion

1. Desertion is simply UA plus a specific intent (to remain away
permanently, or to shirk important service, or to avoid hazardous duty).

2. The crime of desertion is not necessarily complieted the moment
the accused absents himself without authority. The crime of desertion is
completed the moment the accused, while absent without authority, initially
forms the requisite intent. Thereafter, if he changes his mind, it is simply
reper.tance, not a defense.

3. Duration is a matter in aggravation but, unlike UA, there is
no graduated scale for maximum punishment purposes based upon the length of
the period of absence.

4, However, desertion with intent to remain away permanently
does have two different scales of punishment based upon the method of
termination of the absence -- by apprehension (involuntarily) three years, or

"otherwise" (voluntarily) two years.

5. The affirmative defense of mistake of fact and ignorance of
fact need only be honest, whereas for UA the mistake or ignorance must be
both honest and reasonable.

6. If the specific intent is not sufficiently proved to the court, it

may find the accused guilty of the LIO of UA contained within the desertion
specification.
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C. Missing movement

1. Missing movement contains two distinct offenses, one which
requires specific intent -- missing through design -- and the other which
requires only a general intent -- or negligence -- missing through neglect.

The latter (neglect) is an LIOQ of the former (design) and the court can, if not
convinced that he acted with design, nevertheless convict the accused of the
LIO of missing through neglect, contained within the missing through design
specification.

2. As in UA and desertion, duration is not an element of missing
movement. If the contemporaneous UA is of significant duration, a separate
UA specification showing duration should be drafted, thus eliminating the
difficulty in pleading the duration aspect of a missing movement and precluding
the possibility of a duplicity problem arising.

3. The affirmative defenses of mistake of fact and ignorance of
fact as to missing through design need only be bonest.

4. Although missing movement includes UA, it is not advisable to
treat UA as an LIO for pleading purposes, because of the difficulty in
correctly returning the findings on such an LIO by exceptions and substitu-
tions. In other words, plead two specifications: one alleging the UA duration
aspect, and one alleging the missing movement aspect. However, if this is
done, even if a guilty plea is entered to the UA specification, all of the
elements of the missing movement specification must be independently proven.
United States v. Wahnon, 1 M.J. 144 (C.M.A. 1975).

5. Missing movement through design could be an LIO of desertion,
if specially pleaded. However, such pleading is unnecessary and inadvisable.
The best solution is to plead two separate specifications.

-
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S/N 0106-1.F-010-8000 SEE BUPERSMAN 5030820
SH P O STATION

USS NEVERSAIL (DD-838)

01 JULY 84: On unauthorized absence from 0800, 01 July 1984,

Intentions unknown.

J. B. BLOCKER, LCDR, USN
Personnel Officer
By direction of the Commanding Officer

NANE [ Lavt, Fret, Sl ]
BRANCH, Alvin Robert

# U.S. Goverament Printing Offies: 1901—703-100/8427 2-1




SUPERS VSR ONLY

RECORD OF UNAUTHORIZED ABSENCE

U

PLOL-bR |}

1. DATE OF SUBMISSION

2. SHIP O STATION AND LOCATION

A BLyAN2S i USS NEVERSAIL DD-838
B | §
- " OATE: . 7. DATE; .
8 ,’g"é’t’m ¢ on YJUL 0L l by *"tha 84JUN30 tiave D”l
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LOST TIME (30 DAY MONTH;

48 ERRONEOUSLY REPORTED LOST TIME (DAY FOR DAY

84JUL02:

8y UL 15:

audECCe?:

B8LJANCS:

49. AMPLIFYING SEMARKS (MAY BE CONTINUED ON REVERSE)

UA FM USS NEVERSAIL DD-838 AT NEWPCRT, RI 0a800. a4JjuLOl.

J. B. BLOCKER~+ LCDR, USN, BY DIR CO USS NEVERSAIL DD-838
MISSED SAILING OF USS NEVERSAIL DD-838 FM NEWPORT. RI THIS D..TE.
A'h_.-_—-_—

J. B. BLOCKER. LCDR. USN. BY DIR CO USS NEVERSAIL DD-838
RECORDS AND PERSONAL EFFECTS TRANSFERRED THIS DATE.
Ah—_—-—

J. B. BLOCKER. LCDR, USN. BY DIR C0 USS NEVERSAIL DD-833
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OFFENSES AND PUNISHMENTS

3

- — T S o
840116: MARCORADMINDET, NETC, NPT, RI: UA(AWOL) fr this org since 0915,

840112. Abs reported on UD# 007-84 dtd 840116. ‘?”[49’, 5,

By dir
840122: MARCORADMINDET, NETC, NPT, RI: Fr UA(AWOL) at 202C, 840120
apprehended by civil auth at Johnston, RI and was del to this org at
2330, 840120. Termination of abs‘reported on UD# 012-84 dtd 84012

2 watt

By dir

840130: MARCORADMINDET, NETC, NPT, RI 02841

" I certify that I was given the opportunity to consult with a lawyer,
provided by the government at no cost to me, in regard to the NJP held
on 840130. 1 understand that I have the right to refuse that NJP, but

I choose not to exercise that right." UJGanl—“"’
iDukD.‘\\

840130: MARCORADMINDET, NETC, NPT, RI: Viol Art 86, UCMJ: Spec: UA(AWOL)
fr 0915, 840112 to 2020, 840120. Awd Red to E-1, forf $100.00 pay per
month for one month, restr for 30 days to the limits of NETC, NPT, and
30 days extra duties. Eff date of RED is 840130. Forf of $100.00 pay
per month for one month is suspended for a period of three months, at
which time, unless sooner vacated, will be remitted without further
action. Awd at OIC's OH on 840130. Reported on UD# 016-84 dtd 840130.

Not Appealed. éa/ ;:

.- By dix
850409: MARCORADMINDET, NETC, NPT, RI: UA(AWOL) fr this org since 1330,

850408. Abs reported on UD# 096-85 dtd 850409. gﬂ ;.,_
By dir

850508: MARCORADMINDET, NETC, NPT, RI: UA(AWOfT'fr this org since
1330, 850408. Declared deserter this date as of 0001, 850508, and
dropped from the rolls this org on UD# 106-85 dtd 850508. DD 553

published this date. g%“/

By dir
GOOD CINLST MIta. PIRI!CE COMMENZ:IS, SRIANIZEL MR INE CORPS PESERVE MEZA. FICL | 0 JIMVINTIN,
EMBCSLEZ S_.AaTE WPAESS.IN

MARINO DAN 0. 00 11 2229
NAMME (Las?) (First, {Middie) | SER/ICE NO.
b - -
NAYWD 198 (1D (&p.. e-67) (PREVIC.S EINTIONT #l.L NIT 3T LSEC) Co1681: OFFENSES AND PUNISHMENTS (1070)

LRV AN L LI 12
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Criminal Law

Study Guide
Rev. 3/89
CHAPTER IV
OFFENSES AGAINST AUTHORITY
0400 INTRODUCTION: This chapter analyzes different types of misconduct

that involve offenses against authority. It discusses Articles 89 through 92 of
the Uniform Code of Military Justice. The chapter is divided into three
sections: The first will concern orders offenses (violations of "general" and
"other lawful” orders, and willful disobedience of orders from superiors); the
second will analyze the offenses of dereliction of duty and disrespect; and the
last will examine the relationship between these offenses and discuss certain
defenses commonly encountered in this area of the law. As noted before, this
chapter is about offenses against authority; other offenses which may be
characterized as such, but which are also substantive crimes in and of
themselves, are discussed in other sections of this study guide.

SECTION ONE

0401 CONCEPTS COMMON TO ALL ORDERS OFFENSES. Despite the wide
variety of orders offenses, all of them possess certain common concepts. For
example, all orders must be lawful if they are to be enforceable in a punitive
forum. Some of these common indicia may be more easily understood in terms
of defenses available to an accused charged with a particular orders offense.
Thus, an accused charged with the willful disobedience of his superior commis-
sioned officer has a defense to the charge if it is shown that the order was
unlawful. This section discusses some of these common concepts.

A. Lawfulness. (Key Numbers 507-509, 527-529, 532-534, 679-686, 841).
The determination of lawfulness of an order may be a question of law, in
which case the military judge rules finally. However, the question of lawful-
ness may rest on a factual issue, in which case the question should be
submitted to the court. United States v. Avila, 41 C.M.R. 654 (A.C.M.R. 1969).
For example, the question whether or not the person who issued an order
occupied a position which would authorize issuance is a factual determination.
United States v. Cassell, NMCM 85-2178 (24 Jan 1986).

1. Inference of lawfulness

a. "An order requiring the performance of a military duty
or act may be inferred to be lawful and it is disobeyed at the peril of the
subordinate.” Part IV, para. 14c(2)(a) (i), MCM, 1984; United States v. Smith,
21 C.M.A. 231, 45 C.M.R. 5 (1972). United States v. Lusk, 21 M.J. 695
(A.C.M.R. 1985); United States v. Brown, 22 M.J. 448 (C.M.A. 1986).
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b. The inference of lawfulness thus created by the MCM
makes it unnecessary for the prosecution to introduce evidence to establish
the lawfulness of an order. The accused has the burden of rebutting the
inference; however, once rebutted, the prosecution must prove beyond a
reasonable doubt that the order was lawful. United States v. Tiggs, 40
C.M.R. 352 (A.B.R. 1968).

c. The inference of lawfulness does not apply to a patently
illegal order (i.e., an order which a reasonable man would know is a demand to
commit an obviously illegal act). See Part IV, para. 14c(2)(a)(i), MCM, 1984;
United States v. Calley, 22 C.M.A. 534, 48 C.M.R. 19 (1973). The order from
an E-4 to an E-1 to continue driving a 2 1/2-ton truck with failing brakes was
patently illegal and not a defense to the resulting death of a civilian. United
States v. Cherry, 22 M.J. 284 (C.M.A. 1986).

2. The person issuing the order must have authority to give such
an order. Authorization may arise by law, regulation, or custom of the
service. See United States v. Marsh, 3 C.M.A. 48, 11 C.M.R. 48 (1953) and
Part IV, para. 14c(2)(a)(ii), MCM, 1984.

a. "[A] commander has plenary power over his subordinate
officers regarding command functions. In the ordinary course of his authority
he can enlarge or restrict the power of particular subordinates.” United States
v. Gray, 6 C.M.A. 615, 20 C.M.R. 331 (1956). In Gray, the Division Command-
ing General issued an order that "no personnel will be placed in pretrial
confinement without prior approval of the division's SJA." Accused was
placed in pretrial confinement by his company commander without such prior
approval. Accused escaped and was charged with the offense of escape from
confinement. Held: The confinement was unlawful and, hence, he was not
guilty of this offense. The Court of Military Appeals held, in United States v.
Young, 1 M.J. 433 (C.M.A. 1976), that a subordinate commander may not impose
haircut standards more stringent than promulgated by general regulations.
United States v. Garcia, 21 M.J. 127 (C.M.A. 1985) (to the extent apparently
conflicting orders can be read as compatible, the subordinate's order is also
enforceable). A civilian DoD policeman cannot issue an order to a service-
member which can be enforced under 92(2) or 92(3). United States v. Cassell,
NMCM 85-2178 (24 Jan 1986).

b. Subordinates may be empowered to give lawful orders to
superiors. For example, sentinels or members of the armed forces police in
the execution of their duties may lawfully issue orders to their superiors.
United States v. Stovall, 44 C.M.R. 576 (A.F.C.M.R. 1971).

c. Whether the issuance of a certain order is authorized
may depend on the circumstances under which it is given. Winthrop, Military
Law 576 (2d Ed. 1926); United States v. Robinson, 6 C.M.A. 347, 20 C.M.R. 63
(1955).

(1) An order given during an emergency might be lawful,
while the same order given under normal circumstances might not be lawful.
For example: While flying over the Atlantic, a plane commander orders
personnel to jettison all personal property including baggage, etc. Is this
order lawful? Like all orders, it is inferred to be lawful. But, assume the
reasons for the order are shown to be as follows:
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(a) The plane commander wants the plane to go
faster so he won't be late for a date. ORDER IS UNLAWFUL. It is an order
"which has for its sole object the attainment of some private end.” Part IV,
para. 14c(2)(a)(iii), MCM, 1984. The inference is rebutted. United States v.
Robinson, supra.

(b) Two of the plane's four engines have quit and
the plane is losing altitude. The ordered action may lighten the plane enough
to enable it to return to base. ORDER IS LAWFUL. Evidence does not
rebut, rather it fully supports the inference.

(2) Geographical, political, or economic circumstances
may have a bearing on whether a particular order is authorized.

(a) Activities of American military personnel in
foreign countries may have different consequences as compared to the same
activities performed in the United States. United States v. Wheeler, 12 C.M.A.
387, 30 C.M.R. 387 (1961) (marriage); United States v. Manos, 17 C.M.A. 10, 37
C.M.R. 274 (1967) (drinking age). But see United States v. Nation, 9 C.M.A.
724, 26 C.M.R. 504 (1958).

(b) In United States v. Martin, 1 C.M.A. 674, 5
C.M.R. 102 (1952), the accused was ordered by the XO not to barter cigarettes
to the natives in a foreign port. American cigarettes were scarce and black
markets flourished in the port. He was convicted of a violation of this order.
Held: Order was lawful. In view of the disorders created by such undercover
transactions, and the difficulty in controlling them, the authority of the XO
could reasonably include any order or regulation which would tend to dis-
courage participation in such activities. Under the circumstances, the fact
that the order prohibited the disposition of personal property owned by the
accused does not render it unlawful. See United States v. Lehman, 5 M.J. 740
(A.F.C.M.R. 1978).

3. Ovders which do not relate to a military duty are unlawful.
Part IV, para. 14c(2)(a)(iii), MCM, 1984; United States v. Wilson, 12 C.M.A.
165, 30 C.M.R. 165 (1961); United States v. Musguire, 9 C.M.A. 67, 25 C.M.R.
329 (1958).

a. The term "military duty” includes not only those activities
usually thought of as military duties, but also includes all activities which are
reasonably necessary to safeguard or promote the morale, discipline, and
usefulness of members of a command. United States v. Manos, 17 C.M.A. 10,
37 C.M.R. 274 (1967); United States v. Martin, 1 C.M.A. 674, 5 C.M.R. 102
(1952).

b. Examples of orders which do not relate to military duties:

(1) Order to accused, who works in the paint shop, to
paint the Admiral's privately owned automobile. Reason: Sole object is a
private end. United States v. Smith, 1 M.J. 156 (C.M.A. 1975).
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(2) Order to accused to donate money to charity.
Reason: Donation is necessarily a matter of personal decision. |f an order
serves a military purpose, however, the fact that an accused will have to
expend funds to carry out the order will not render it unlawful. For example:
An order to get a regulation haircut or to have a uniform cleaned relates to a
military duty (proper appearance) and would be lawful, notwithstanding the
fact that in carrying out the order the accused will be required to spend his
own money. See United States v. Gordon, 3 C.M.R. 603, n.1 (A.B.R. 1952).
However, if an accused has no funds when the order is given, this may
constitute the defense of impossibility of compliance. United States v.
Pinkston, 6 C.M.A. 700, 21 C.M.R. 22 (1956).

c. The fact that an ordered act will accomplish both a
military and a private objective will not render the order unlawful.

(1) Part IV, para. 14c(2)(a)(iii), MCM, 1984, provides
that an order which has for its sole object the attainment of some private
end is unlawful.

(2) Example: The accused was ordered to perform
certain work in an Officers’ Mess. He refused to comply, contending that the
work he had been ordered to do was for the private benefit of the officers of
the mess. Held: Messing of officers at Fort McNair is a military necessity.
While the individuals would benefit from his services, the work would also be
performed for the benefit of the military command. United States v. Robinson,
6 C.M.A. 347, 20 C.M.R. 63 (1955).

d. United States v. Dykes, 6 M.J. 744 (N.C.M.R. 1978),
contains an extensive discussion of the relationship between an order and
military duty. After examining the circumstances, the military interest and the
infringement on personal rights or interests of the accused, the Navy court
held that a general order prohibiting the possession of rolling papers and pipes
was legal.

4. Orders that are contrary to the Constitution, provisions of an
act of Congress are unlawful. Part IV, para. 14c(2)(a)(iv), MCM, 1984.

a. Contrary to Article 31, UCMJ. Orders which have
allegedly compelled the accused to incriminate himself or herself in violation
of article 31's mandate that "No person subject to this Chapter (the UCMJ)
may compel any person to incriminate himself or to answer any question the
answer to which may tend to incriminate him" have generated much litigation
in the past.

(1) Many "old" cases have held that orders to an accused
to do or submit to any number of tests amounted to orders to incriminate
himself, and consequently were illegal. For example, United States v. Rosato,
3 C.M.A. 143, 11 C.M.R. 143 (1953) held that an order to submit a handwriting
sample was illegal because it violated article 31. United States v. Musquire, 9
C.M.A. 67, 25 C.M.R. 329 (1958), held an order to submit to a blood test was
unlawful. United States v. Jordan, 7 C.M.A. 452, 22 C.M.R. 242 (1957); United
States v. Ruiz, 23 C.M.A. 181, 48 C.M.R. 797 (1974); and United States v.
Jackson, 1 M.J. 606 (A.C.M.R. 1975) all held that an order to produce a urine
specimen was unlawful.
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(2) Subsequent cases have held that such tests need not
be preceded by article 31 warnings. Hence, an accused need not be advised of
his article 31 rights prior to requesting him to submit to such tests. It would
seem then that an order to so submit could be enforced against an accused
who refuses to participate. It must be remembered that oral self-incrimination
and "verbal acts" that incriminate may not be legally ordered. In United
States v. lLee, 25 M.J. 457 (C.M.A. 1988), the accused was convicted of
violating a lawful general regulation which required him to show continued
possession or lawful disposition of duty-free or controlled items. On appeal,
the court held that, while the regulation dealt with a legitimate administrative
inquiry, it could not be used in a way to subvert the constitutional or
statutory rights of a person suspected of a crime. Therefore, one suspected
of violating the regulation had to be informed of his rights under article 31
before he could be interrogated. For a full discussion of the subject, see
Naval Justice School Evidence Study Guide, Chapter XII.

b. Contrary to Article 15, UCMJ, or other orders

(1) In United States v. McCoy, 12 C.M.A. 68, 30 C.M.R.
68 (1960), the accused was awarded 14 hours extra duty at mast (NJP). After
the 19th hour, he refused to go on, despite a direct order by the CMAA to
continue. He was convicted of willful disobedience of the order of the CMAA.
Held: The CMAA's order violated both the terms of the NJP imposed by the
accused's CO and article 15. Consequently, the order was unlawful.

(2) Pretrial confinement restricted by higher authority.
United States v. Gray, 6 C.M.A. 615, 20 C.M.R. 331 (1956).

c. While military authorities are authorized to issue orders,
they may not use this authority perversely to hamper an accused in military
justice proceedings. An accused and his counsel are entitled to ample oppor-
tunity to prepare a defense, and an order which prohibits contacts with
witnesses against the accused is unlawful and unenforceable. United States v.
Aycock, 15 C.M.A. 158, 35 C.M.R. 130 (1964); United States v. Wysong, 9
C.M.A. 249, 26 C.M.R. 29 (1958). An order to have no contact with witnesses
is too broad to be enforceable. United States v. Merriweather, NMCM 85-1790
(8 Jul 1985).

5. While an order may reasonably limit the exercise of a person's
rights, if it constitutes an arbitrary or unreasonable interference with the
private rights or personal affairs of individuals, it is unlawful. In United

States v. Womack, 27 M.J. 630 (A.F.C.M.R. 1988), the accused was convicted of
willful disobedience of a lawful order requiring him to inform his future
sexual partners that he was infected with the AIDS virus and to protect his
sexual partners from any contact with his bodily fluids and excretions. Held:
The order was lawful exercise of the superior's command authority in that it
helped to safeguard the overall health of the organization, and helped to
insure unit readiness and the ability of the unit to accomplish its mission.

a. The accused was convicted of violating an order not to
drink alcoholic beverages. Held: In the absence of circumstances tending to
show its connection to military needs, an order prohibiting the use of alcoholic
beverages without limitation as to time or place is so broadly restrictive of
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the private rights of an individual as to be arbitrary and unlawful. United
States v. Wilson, 12 C.M.A. 165, 30 C.M.R. 165 (1961); United States v. Kochan,
27 M.J. 574 (N.M.C.M.R. 1988). Of similar import, United States v. Smith, 1
M.J. 156 (C.M.A. 1975), which held that a naval regulation prohibiting all loans
between naval personnel could not be upheld. United States v. Manos, 17
C.M.A. 10, 37 C.M.R. 274 (1967) (order establishing minimum drinking age for
all Navy personnel in Japan is lawful). See United States v. Green, 22 M.J.
711 (A.C.M.R. 1986) (order restricting soldiers from having any alcohol in
their system during working hours is arbitrary, unreasonable, and standardless).

b. In United States v. Alexander, 26 M.J. 796 (A.F.C.M.R.
1988), the accused was convicted of failing to obey a lawful order from his
first sergeant "not to write any checks.”" Held: The order was so broad in
duration and words that it was not sufficiently connected with the morale,
discipline, and usefulness of the military service.

c. A regulation, promulgated by an overseas commander,
which established a six-month waiting period before an application for
permission to marry by a member of that command would even be considered,
was held to be unreasonable and, hence, unlawful.

For a commander to restrain the free exercise of a
serviceman's right to marry the woman of his choice for
six months just so he might better reconsider his decision
is an arbitrary and unreasonable interference with the
latter's personal affairs which cannot be supported by the
claim that the morale, discipline, and good order of the
coinmand require control of overseas marriages.

United States v. Nation, 9 C.M.A. 724, 727, 26 C.M.R. 504, 507 (1958).
However, a military commander, at least in foreign areas, may impose reason-
able restrictions on the right to marry, such as requiring an applicant to meet
with a military chaplain, to present medical certificates, and to obtain consent
from a parent or guardian if the applicant is under 21 years of age. United
States v. Wheeler, 12 C.M.A. 387, 30 C.M.R. 387 (1961); United States v.
Parker, 5 M.J. 922 (N.C.M.R. 1978).

d. The dictates of the accused’'s conscience, religion, or
personal philosophy cannot justify or excuse the disobedience of an otherwise
lawful order. Part 1V, para. 14c(2)(a)(iii), MCM, 1984, United States v. Lenox,
21C.M.A. 314, 45C.M.R. 88 (1972); United States v. Stewart, 20C.M.A. 272, 43
C.M.R. 112 (1971). United States v. Wilson, 19 C.M.A. 100, 41 C.M.R. 100
(1969); United States v. Noyd, 18 C.M.A. 483, 40 C.M.R. 195 (1969). Regulatory
provisions of the services limit the type of duty to which one may be assigned
while an application for conscientious objector status is pending. An order
which contravenes one of these regulations would be illegal. United States v.
Stewart, supra, at 276 n.1, 43 C.M.R. at 116 n.1; United States v. Austin, 27
M.J. 227 (C.M.A. 1988).

6. An order which imposes a punishment is unlawful unless issued
under article 15, or pursuant to court-martial sentence.
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--  Whether an order is issued for the purpose of punishment,
or merely for training, will have to be determined in each case by a careful
examination of the circumstances, including the nature of the duty to be
performed, and the relationship between the duty and the deficiency sought to
be corrected. United States v. Trani, 1 C.M.A. 293, 3 C.M.R. 27 (1952). Some
examples:

(1) The accused placed two parachutes on the deck in a
manner which a petty officer considered improper. He initially stated that he
would put the accused on report, but he then ordered the accused to pick up
the parachutes, take them from shop to shop, put them down in the proper
manner, and announce to all present that this was the correct way to handle
and carry parachutes. The accused refused, stating that he would not make a
laughing stock of himself. The Navy Board of Review held: "It is our opinion
... that Holler's order was issued as a punitive action for disciplinary purposes
and that it was not designed, nor expected, or intended to advance accused's
skill in handling parachutes or the instruction of possible spectators in the
proper manner to handle parachutes. The order was issued as a punitive
action and consequently was illegal.” United States v. Raneri, 22 C.M.R. 694,
695 (N.B.R. 1956).

(2) The accused, while in pretrial confinement, was
ordered to work in a rock quarry with sentenced prisoners. He refused to
obey the order. Held: An unsentenced prisoner may be required to perform
useful military duties to the same extent as a man who is not a prisoner. An
unsentenced prisoner, however, cannot be given a punitive work assignment.
Whether it was a punitive work order depended upon all the circumstances.
Here, the accused was compelled to perform the same work and under identical
conditions as sentenced prisoners. He wore the same prisoner uniform and was
mingled on the job with sentenced prisoners. The stockade policy was to
govern all by one set of working standards. This commingling constituted
identical treatment requiring an unsentenced prisoner to serve a sentence
before conviction. Therefore, the order was for punishment and was unlawful.
United States v. Bayhand, 6 C.M.A. 762, 21 C.M.R. 84 (1956).

(3) Accused was convicted of a violation of article 92.
He was transferred from a rear area to a fire base, "because he had been in
some trouble” at the rear area. Accused was ordered to remain at the fire
base, but returned to the rear area instead. Accused argued that the order
was illegal because it imposed punishment or, alternatively, was void because it
was merely an order to obey the law (i.e., not to go UA from the fire base).
Held: "Arduous as two days' duty at a forward fire base may be, it is not per
se punishment, restriction, nor unnecessarily broad," conviction affirmed.
United States v. Nelson, 42 C.M.R. 877, 878 (A.C.M.R. 1870); United States v.
Peoples, 6 M.J. 904 (A.C.M.R. 1979).

B. Specificity (Key numbers 679-681; 686). An order must be a specific
mandate to do or not to do a specific thing. An exhortation to "obey the law"
or to "do vour duty" has no specific subject and consequently does not
constitute an order, as contemplated by articles 90, 91, or 92. United States
v. Bratcher, 19 C.M.A. 125, 39 C.M.R. 125 (1969). On the other hand, if the
order is a positive command, the form in which it is expressed is immaterial.
United States v. Mitchell, 6 C.M.A. 579, 20 C.M.R. 295 (1955).
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1. In order to be a specific mandate, an order must particularize
the conduct expected. An exhortation to obey the law or perform one's duties
does not meet the specificity requirement. An order which "does not con-
template definite performance of any particular part of appellant's duties" is
not a specific mandate. United States v. Oldaker, 41 C.M.R. 497, 498 (A.C.M.R.
1969) .

2. Very often the requirement of specificity will raise close
factual questions. Examples: A number of military appellate courts have held
unenforceable an order "to train” as lacking specificity. United States v.
Oldaker, supra (order "to train"); United States v. Orozco, 42 C.M.R. 408
(A.C.M.R. 1970) (order "to start training with his unit"). See United States v.
Stallings, 42 C.M.R. 425 (A.C.M.R. 1970); United States v. Wohletz, 41 C.M.R.
728 (A.C.M.R. 1970); United States v. Gifford, 41 C.M.R. 537 (A.C.M.R. 1969).
When the courts have been able to find some element of specificity (e.g., to go
to a particular place or do a particular act) they have upheld the order,
notwithstanding the fact that the order called for a performance which the
accused was already under a duty to fulfill, provided the order was not for the
purpose of increasing punishment. United States v. Bagby, 41 C.M.R. 729
(A.C.M.R. 1970) (order "to attend training," i.e., go to the area where training
was being conducted); United States v. Patten, 43 C.M.R. 820 (A.C.M.R. 1971)
(order "to put on his equipment and go to training"}; United States v. Rose, 40
C.M.R. 591 (A.C.M.R. 1969) (order to be at ease); United States v. Herrin, 40
C.M.R. 960 (N.C.M.R. 1969) (order by brig officer to put on a prison uniform);
United States v. Goguen, 42 C.M.R. 807 (A.C.M.R. 1970) (order "to put on a
proper military uniform”). See United States v. Couser, 3 M.J. 561 (A.C.M.R.
1977), where an order to "resume training” was held to contain sufficient
specificity. An order to "perform your normal dental care duties and see and
treat such patients as may be assighed” was upheld in United States v.
Yarbrough, 9 M.J. 882 (A.F.C.M.R. 1980), as was an order to an unauthorized
absentee to return to base in United States v. Pettersen, 17 M.J. 69 (C.M.A.
1983) and to return to work in United States v. Landwehr, 18 M.J. 355 (C.M.A.
1984).

3. While the form of the order is immaterial, it must amount to a
positive command in order for it to impose a duty to obey. United States v.
Glaze, 3C.M.A. 168, 11 C.M.R. 168 (1953); United States v. Thomas, 43 C.M.R.
691 (A.C.M.R. 1971). A regulation may, however, combine advisory with
mandatory provisions without losing legal effect. United States v. Brooks, 20
C.M.A. 28, 42 C.M.R. 220 (1970). United States v. Blanchard, 19 M.J. 196
(C.M.A. 1985).

a. If the meaning of a communication is uncertain, or if it is
merely advisory or permissive, then it is NOT a positive mandate and the
accused has no duty to obey it. United States v. Green, 13 C.M.R. 673 (A.B.R.
1953); United States v. Hogsett, 8 C. M. A. 681, 25 C.M.R. 185 (1958). United
States v. Warren, 13 M.J. 160 (C.M.A. 1982). Examples:

(1) "Jones, meet me in my office in five minutes.” This
is a positive command.

(2) "Jones, if you can, meet me in my office in five
minutes.” This gives the recipient a choice of action. It is a request and not
a positive mandate. United States v. Pauley, 3 C.M.R. 827 (A.B.R. 1952).

4-8




b. Expressing an order in a courteous manner rather than in
a peremptory form does not change its nature. United States v. Gallagher, 15
C.M.R. 911 (A.B.R. 1954). Example: "Jones, please meet me in my office in
five minutes.” See United States v. McLaughlin, 14M.J. 908 (N.M.C.M.R. 1982).
in this case, the court held that an order from an enlisted club manager to
the accused containing the word "please” was still a positive mandate to carry
out an order. Additionally, the court held that the delayed compliance defense
was not available to the accused who argued with the club manager for five
minutes before complying with the order by turning over her 1D card.

c. On the contrary, verbal abuse, standing alone, has been
held insufficient to vitiate a legitimate work order which was issued in an
abusive manner. United States v. Cheeks, 43 C.M.R. 1013 (A.B.R. 1971).

C. Redundancy (Key numbers 679-681; 686). An order which merely
restates an existing general order, while it may be lawful on its face, will not
be enforced as a violation of article 90 where the "ultimate offense committed"
is the violation of another order [article 92(1) or article 92(2)]. United States
v. Wartsbaugh, 21 C.M.A. 535, 45 C.M.R. 309 (1972). In Wartsbaugh, the
accused disobeyed an order from his company commander to remove a silver
bracelet that he was wearing on his wrist. A violation of article 90 was
charged. C.M.A. stated:

... [T]he Captain acknowledged that he was simply telling
the appellant to obey an existing battalion directive
relative to matters of wearing apparel, a directive which

he was duty bound to obey .... [T]he offense should have
been brought under Article 92(2), Code, supra, the
"ultimate offense committed” ... [citing United States v

Bratcher, supra]. Since as noted, the battalion directive
was not introduced at trial, the appellant's conviction
cannot be sustained.

See United States v. Sidney, 23 C.M.A. 185, 48 C.M.R. 801 (1974). Wartsbaugh,
supra, is the unusual case, since the court held that an accused could not be
convicted for the underlying offense. In most instances, the issue is whether
the accused should be punished for the charged or the "ultimate" offense. For
example, in United States v. Quarles, 1 M.J. 231 (C.M.A. 1975), it was held
that a conviction for disobeying the lawful order of a superior to "go to
colors” was not subject to being set aside on the grounds that the accused was
not charged with his "ultimate offense,"” failure to go to his appointed place of
duty, although the punishment would be so limited. See United States v.
Chronister, 8 M.J. 533 (N.C.M.R. 1979) and United States v. Greene, 8 M.J. 796
(N.C.M.R. 1980). See note to Part |V, para. 16e, MCM, 1984.

1. If the sole purpose of repeated personal orders is to increase
the punishment for an offense, disobedience of the repeated order is not a
separate offense. United States v. Tiggs, 40 C.M.R. 352 (A.B.R. 1968). In
United States v. Pettersen, supra, however, an accused, who was UA, refused
to return to his duty when ordered to do so at his home by senior personnel.
It was held that the accused could be punished both for the willful disobe-
dience and the absence offense where there was no evidence that the order
was given to increase the potential punishment of the accused. The court
focused on the need to punish direct defiance of an order so as to enhance

4-9




military discipline. See also United States v. Landwehr, supra (accused told to
report back to work by superior after being on "break” for over 20 minutes;
court allowed punishment for both disobedience and failure to go to his unit).

2. Repeated personal orders are legitimate if given for the
purpose of bolstering the persuasiveness of the first command. United States
v. Bethea, 2 M.J. 892 (A.C.M.R. 1976).

3. Repeated orders are multiplicious for sentencing purposes.
United States v. Bivins, 34 C.M.R. 527 (A.B.R. 1964).

D. Duty to obey (Key numbers 514, 515, 679-682, 686). In order to
convict an accused of any order offense, it must be shown that he had a duty
to obey the order,

1. The order must apply to the accused. A particular order may
apply to all persons within an armed force or within a particular command, or
it may apply merely to a specified ciass of persons within an armed force or
within a particular command, or it may apply only to a particular person.
Examples:

a. "All personnel will " (Everyone);
b. "AHll nonrated personnel will __ ." (A class);
c. "All OOD's upon being relieved will ____." (A class);
d. "Any person involved in an automobile accident will
" (A class);
e. "ENS Joe Blow will ." (A specified person).
2. If, by its terms, an order is not applicable to the accused, then

he has no duty to obey it. In United States v. Alexander, 22 C.M.A. 485, 47
C.M.R. 786 (1973}, the Court of Military Appeals applied the strict construction
rule applicable to all penal regulations. For example, in United States v.
Webber, 13 C.M.A. 536, 33 C.M.R. 68 (1963), the accused, an airman third class,
appropriated a C-47 aircraft and took off for a 2-hour flight. He was charged
with a violation of an Air Force regulation for taxiing onto a runway without
clearance, by taking off without prior clearance from the control tower, and
by operating the plane with less than the prescribed minimum crew. Held:
The regulation applied to qualified pilots in Air Force planes on ordinary
flights and did not apply to one who was not a pilot and who took the plane
without authority. On the other hand, United States v. Leverette, 9 M.J. 627
(A.C.M.R. 1980) held that a command relationship in the organizational sense is
not fundamental to the application of a general regulation to an individual
member of the service; accordingly, an accused who knowingly enters a
military installation to which he is not assigned has a duty to obey regulations
governing that installation.

--  While the prosecution must show that the accused had a
duty to obey the order or regulation in question, the accused has the burden
of production if he asserts that he falls within the purview of an exception to
the order's regulatory scheme. Uni''d States v. Cuffee, 10 M.J. 381 (C.M.A.
1981).
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3. The order must be punitive in nature

a. A regulation, issued by higher authority directed to
major commanders, which merely states certain policy criteria for the guidance
of major commanders and which is not intended to operate immediately upon
personnel generally, but instead requires implementing directives to be issued
by the major commanders, is not enforceable against an individual. United
States v. Nardell, 21 C.M.A. 327, 45 C.M.R. 101 (1972); compare United States
v. Baker, 18 C.M.A. 504, 40 C.M.R. 216 (1969) (holding that a MACV directive
was informational only and did not apply punitively to the accused) with
United States v. Benway, 19 C.M.A. 345, 41 C.M.R. 345 (1970) (finding that a
similar MACV directive was basically regulatory and violations were punish-
able). See also United States v. Farley, 11 C.M.A. 730, 29 C.M.R. 546 (1960);
United States v. Wilson, 12 C.M.A. 690, 31 C.M.R. 276 (1962); United States v.
Ekenstam, 7 C.M.A. 168, 21 C.M.R. 294 (1956); United States v. Tassos, 18
C.M.A.12,39C.M.R. 12 (1968); United States v. Grey, 1M.J. 874 (A.F.C.M.R.
1976); United States v. Gonzales, 12 M.J. 747 (A.F.C.M.R. 1981).

b. United States v. Whitcomb, 1 M.J. 230 (C.M.A. 1975) and
United States v. Wright, 48 C.M.R. 319 (A.C.M.R. 1974) provide good discus-
sions of Nardell, Baker, Benway, and United States v. Scott, 22 C.M.A. 25, 46
C.M.R. 25 (1972). The Wright case stresses the requirement that a general
regulation, which can result in a penal sanction, must be clearly punitive on
its face. However, United States v. Kennedy, 11 M.J. 669 (C.G.C.M.R. 1981),
held that the failure of an order to warn explicitly that its violation may
subject violators to criminal sanctions does not foreclose prosecution if the
prohibited conduct is described clearly. Further, appellate courts are willing
to dissect written orders and regulations and to hold that some parts are
punitive and some administrative in nature. United States v. Blanchard, 19
M.J. 196 (C.M.A. 1985); United States v. Bright, 20M.J. 661 (N.M.C.M.R. 1985).

0402 VIOLATION OF GENERAL ORDERS OR REGULATIONS
(Key Numbers 507-509, 679-686)
A. "Any person subject to this chapter who -- (1) violates or fails to
obey any lawful general order or regulation ... shall be punished as a court-

martial may direct.” Article 92(1), UCMJ.
B. Essential elements: Part IV, para. 16(b)(1), MCM 1984.

1. That there was in effect a certain lawful general order or
regulation;

2. that the accused had a duty to obey it; and

3. that he violated or failed to obey the general order or
regulation.

C. First element: That there was in effect a certain lawful general
order or regulation.
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1.  "In effect” means operative at the time of the alleged offense.

a. Generally, an order is effective as of the date it is
published. The date "published” has been defined by the Court of Military
Appeals as the date that the general order is received by the official reposi-
tory for such publications on a base. United States v. Tolkach, 14 M.J. 239
(C.M.A. 1982). Part IV, para. 16c(1)(a), MCM, 1984.

b. In drafting a specification under article 92(1) and (2), be
sure to allege the particular regulation or order, including its effective date
(e.g., U. S. Navy Regulations, dated 26 February 1973) which was in effect at
the time of the violation, even if it has since been canceled or superseded.
But see below.

c. The fact that the specific alleged regulation was super-
seded before the accused's act is no defense if the same criminal prohibition
was contained in a successor regulation, and the latter was in force at the
time of the accused's crime. United States v. Grublak, 47 C.M.R. 371
(A.C.M.R. 1973).

2. Lawfulness: See Section 0401, infra.
3. Authority to issue "general orders and regulations."

a. The 1951 MCM provided: "A general order or regulation
is one which is promulgated by the authority of a Secretary of a Department
and which applies generally to an armed force or one promulgated by a
commander which applies generally to his command." Para. 171a, MCM, 1951.

b. The earliest C.M.A. cases interpreted article 92(1) and
paragraph 171a very liberally and held that a post, station, and even a ship
commander could issue general orders and regulations. See United States v.
Snyder, TC.M.A. 423, 4C.M.R. 15 (1952); United States v. Wade, 1C.M.A. 459,
4 C.M.R. 51 (1952). But see United States v. Bunch, 3 C.M. A, 186, 11 C.M.R.
186 (1953).

c. In subsequent cases, however, C.M.A. greatly restricted
the classes of "commander” who may issue general orders and regulations.
The term "commander," as used in paragraph 171a, MCM, 1951, was defined as
meaning a "major commander” who occupies a substantial position in effectu-
ating the mission of the service. United States v. Brown, 8 C.M.A. 516, 25
C.M.R. 20 (1957); United States v. Ochoa, 10 C.M.A. 602, 28 C.M.R. 168 (1959).

--  The holding of flag or general rank and the posses
sion of GCM authority are some indications of a substantial position in the
military establishment. United States v. Tinker, 10 C.M.A. 292, 27 C.M.R. 366
(1959); United States v. Keeler, 10 C.M.A. 319, 27 C.M.R. 393 (1959).

d. Commanders who have been held to have authority to
issue general orders: Commanding General, Marine Corps Base, Camp Lejeune,
North Carolina, United States v. Snyder, 1 C.M.A. 423, 4 C.M.R. 15 (1932)

(Although Snyder was decided prior to the restrictive line of decisions, it is
probably still valid. That command appears to meet all the tests announced.);




Headquarters, U.S. Army Forces Far East, United States v. Stone, 9 C.M.A.
191, 25 C.M.R. 453 (1958); Headquarters, U.S. Army Europe, United States v.
Statham, 9 C.M.A. 200, 25 C.M.R. 462 (1958); U. S. Air Forces Europe, United
States v. Silva, 9 C.M.A. 420, 26 C.M.R. 200 (1958); Commander, U. S. Forces,
Azores, United States v. Tinker, 10 C.M.A. 292, 27 C.M.R. 366 (1959); U.S.
Army Electronic Proving Ground, Fort Huachuca, Arizona, United States v.
Porter, 11 C.M.A. 170, 28 C.M.R. 394 (1960); Commander, U.S. Naval Base,
Subic Bay, Philippines, United States v. Chunn, 15 C.M.A. 550, 36 C.M.R. 48
{1965) .

e. Commanders who have been held not to have authority to
issue general orders: Commanding Officer, Tachikawa Air Force Base, Japan,
a colonel who did not have GCM authority, United States v. Keeler, 10 C.M.A.
319, 27 C.M.R. 393 (1959); Commanding Officer, Naval Air Technical Training
Center, Memphis, Millington, Tennessee, a Navy captain who did not have GCM
authority. Further, C.M.A. said it was only a service school. United States v.
Ochoa, supra. Commander U.S. Fleet Activities, Yokosuka, Japan. United
States v. Lair, NCM 74-2853 (30 Jan 1976). Commanding Officer, Naval
Hospital, Portsmouth, Virginia, United States v. Wedge, NCM 72-1323 (31 July
1976).

f. Some conclusions which can be drawn from case decisions

(1) While the law remains unsettled, C.M.A. has clearly
interpreted article 92(1) to mean that only a major commander has the
authority to issue general orders and regulations. In deciding if a commander
is a major commander, most of the following criteria must be met:

(a) Occupies a substantial position in effecting the
mission of the service;

(b) of flag or general rank;
(c) possesses GCM authority; and
(d) not many steps removed from department level.
g. The drafters of the 1984 Manual clearly indicate their
intent to bestow authority to issue general orders and regulations upon a
narrow group of individuals:
(1) An officer having GCM jurisdiction;

(2) a flag or general officer in command; or

(3) a commander superior to those in (1) and (2). Part
IV, para. 16¢(1)(a), MCM, 1984.

h. It remains to be seen whether C.M.A. will accept this
bestowal as a matter within the power and authority of the President as
Commander-in-Chief. In this connection, it is noted that C.M.A., in United
States v. Ochoa, supra, held that while possession of GCM jurisdiction is an
indication that a commander can issue general orders and regulations, that fact
alone is not controlling.




4. Proof

a. The existence of the order or regulation in question is
usually proved through the use of judicial notice. Mil.R.Evid. 201 permits a
military judge to take judicial notice, whether requested or not, of an
"adjudicative fact" that is "either {1) generally known universally, locally, or in
the area pertinent to the event or (2) capable of accurate and ready deter-
mination by resort to sources whose accuracy cannot reasonably be ques-
tioned."

b. Prior case law was unclear whether a military judge could
take judicial notice without being asked, and whether the findings could be
affirmed in absence of any indication that he did take notice. Compare United
States v. Hayes, 45 C.M.R. 669 (A.C.M.R. 1972) with United States v. Levesque,
47C.M.R.285(A.F.C.M.R. 1973), petitiondenied, 48C.M.R. 1000 (C.M.A. 1973);
United States v. Atherton, TM.J. 581 (A.C.M.R. 1975). C.M.A., however, in the
case of United States v. Williams, 3 M.J. 155 (C.M.A. 1977), held that the
existence and content of the regulations could not be presumed but must be
established expressly by judicial notice or other evidence. It now appears that
the military judge can take judicial notice without being asked, so long as it
is made a part of the record. Mil.R.Evid. 201(c).

D. Second element: That the accused had a duty to obey the order.
See 0401.D above.

E. Third element: That the accused violated or failed to obey the
general order or regulation.

1. An order is violated when the infraction involves an act of
commission on the part of the accused. Example: Article 1150, U.S. Navy
Regulations, 1973, prohibits the possession of alcoholic beverages aboard ship
for beverage purposes (except under certain conditions). Seaman Eli has a
bottle of VO in his locker. By his act of commission, he has violated the
regulation.

2. An accused has failed to obey an order when the infraction
involves an act of omission on his part. Example: A regulation requires the
OOD to make certain log entries every time the ship changes course. If the
OOD does not make the appropriate entries, then his omission is a failure to
obey.

3. The terms "violate or fail to obey" are almost synonymous
and, although the pleader should try to be precise, misuse of these two terms
will not result in error.

4, As previously noted, sometimes an order or regulation prohibits
certain acts, but provides certain exceptions under specified conditions.
Generally, it is not necessary for the prosecution to establish prima facie that
the accused was not within any of the exceptions stated in the order. United
States v. Cuffee, 10 M.J. 381 (C.M.A. 1981).

a. The accused has the burden of proceeding in this area.
Stated otherwise, it is for the accused to raise such an issue by some evidence
indicating that his acts fall within one of the exceptions stated in the order
or regulations. United States v. Mallow, 7 C.M.A. 116, 21 C.M.R. 242 (1956).
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If he does raise such an issue, then the government must overcome it by
evidence beyond a reasonable doubt (i.e., that the accused was not within that
exception). United States v. Cuffee, supra, and United States v. Pollack, 9
M.J. 577 (A.F.C.M.R. 1980).

b. An example of a regulation where the exception must be
negated in the government's case-in-chief with a good discussion of this
problem is United States v. LaCour, 17 C.M.R. 559 (A.B.R. 1954). in LaCour,
supra, an Air Force general regulation, designed to control black market
operations in Korea, prohibited the possession (in excess of any amount
reasonably necessary for personal use) of goods, wares, merchandise, and
property of any kind and from any source, except goods manufactured, in
whole or in part, in Korea, or introduced into Korea by an importer licensed
by the Republic of Korea. Issue: Must the specification negate this excep-
tion? Held: Yes. An "allegation to the effect that the exceptive facts do not
exist is an essential part of the specification where the exception is embodied
in the language of the enacting clause, and therefore is an integral part of the
verbal description of the offense. Id. at 566. In this particular case, the
possession of excessive quantities of any property may have been innocent or
culpable, depending upon the source of the property and the manner of its
entry into the country. Therefore, the exceptions defined characteristics
which determined the essence of the offense. The pleading must aver that the
exceptive facts do not exist; it must negate the exception.

c. Of course, the government must prove, as part of its
case-in-chief, that the accused's conduct is covered by the regulation in
question. For example, in United States v. Lewis, 8 M.J. 838 (A.C.M.R. 1980),
it was held that, absent proof in the record that questioned loans were to be
repaid, or were in fact repaid, within the time period bringing it within the
regulation, a conviction for violating regulations prohibiting usurious loans
could not be upheld.

F. Knowledge: Knowledge of a general order need not be alleged or
proved. Knowledge is not an element of this offense and a lack of knowledge
does not constitute a defense. Part IV, para. 16c(1)(d), MCM, 1984; United
States v. Tinker, 10 C.M.A. 292, 27 C.M.R. 366 (1959). Although the accused
does not have to have knowledge of the article 92 regulation violated, there
must be some proper form of publication before knowledge is presumed or
there will be a violation of constitutional due process. The court held that
"publication” occurs when a general regulation is received by the official
repository for such publications on a base, such as the master publications
library. United States v. Tolkach, 14 M.J. 239 (C.M.A. 1982)

1. Note, however, that due process requires that, when the
requirements of a challenged regulatory scheme are "purely passive,” there be
some showing of the probability of knowledge. Lambert v. California, 355 U.S.
225 (1957). See United States v. Leverette, 9 M.J. 627 (A.C.M.R. 1980).

2. Occasionally, the accused must be shown to have actual
knowledge of some underlying fact in order to convict him of an orders
violation. For example, in order to prosecute someone for failing to report an
offense in violation of Article 1139, U.S. Navy Regulations (dated 26 February
1973), it must be shown he had actual knowledge of a violation of the UCMJ.
See dicta in United States v. Heyward, 22 M.J. 35 (C.M.A. 1986).
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